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To  all  District  Court  Judges,  Clerk-Magistrates  and  Chief  Probation 
Officers,  and  others  interested  in  the  improved  administration 
of  justice  in  the  District  Court: 

In  June  of  1982  I  asked  the  District  Court  Committee  on 
Juries  of  Six  to  review  the  1976  recommendation  of  the  District 
Court  Special  Committee  on  Trial  De  Novo  that  "the  elimination 
of  trial  de  novo  is  necessary  as  a  matter  of  public  policy," 
and,  if  it  concurred  with  that  conclusion,  to  determine  whether 
a  non-de  novo  system  was  feasible  and  how  it  might  best  be 
accomplished.  I  am  pleased  to  transmit  to  you  herewith  the 
report  of  the  Committee.  It  is  a  comprehensive  document  and,  in 
my  opinion,  it  represents  the  most  extensive  analysis  of  the 
issues  that  has  ever  been  done.  I  would  like  to  extend  my  deep 
appreciation  to  Hon.  Arthur  Sherman  of  Cambridge,  Chairperson  of 
the  Committee,  and  to  the  members  of  the  Committee — James  F. 
Callahan,  Assistant  Clerk  (Lowell),  Hon.  Neil  Colicchio  (East 
Boston)  ,  Hon.  Ernest  S.  Hayeck  (Worcester)  ,  Hon.  Harry  M.  Lack 
(Cambridge,  ret.),  Hon.  William  B.  McDonough  (Holyoke),  Domenic 
A.  Procopio,  Assistant  Clerk  (BMC),  Regional  Administrative  Judge 
Alphonse  C.  Turcotte  (Chicopee)  and  Hon.  Elbert  Tuttle  (Superior 
Court) --and  to  John  M.  Connors,  Esg.  of  this  office,  who  worked 
with  the  Committee,  for  preparing  a  report  of  historic  signifi- 
cance . 

The  Committee  has  recommended  that  trial  de  novo  be  ended, 
but  that  the  present  two-tiered  system,  wherein  bench  trials  are 
held  in  the  local  or  "primary"  courts  and  jury  trials  are  held 
in  a  limited  number  of  jury  sessions,  be  retained.  Instead  of 
having  bench  trials  that  are  voidable  at  the  option  of  a  defendant, 
however,  all  trials  would  be  final.  A  defendant  would  have  the 
option  in  the  primary  court  of  disposing  of  his  or  her  case  at 
pretrial  conference  by  way  of  a  plea  or  a  continuance  without  a 
finding,  or  by  a  bench  trial  (with  appeal  on  guestions  of  law 
only).  If  the  defendant  wished  a  jury  trial,  the  case  would  be 
sent  to  the  jury  court,  as  is  now  the  case.  Bench  trials  would 
not  be  available  in  the  jury  court,  but  the  defendant  would  be 
able  to  plead  guilty  or  admit  to  sufficient  evidence  at  the  jury 


court.  The  defendant  would  make  the  election  of  bench  trial  or 
jury  trial  after  the  pretrial  conference  in  the  primary  court. 

The  plan  which  the  Committee  proposes  eliminates  the  dupli- 
cation, frustration  and  awkwardness  of  the  present  system  which 
offers  two  trials  to  misdemeanants  and  only  one  to  major  felons. 
The  plan  also  preserves  the  flexibility  necessary  to  promptly 
dispose  of  the  many  criminal  cases  that  are  filed  in  the  District 
Court.  I  am  also  pleased  that  the  plan  strengthens  a  principle 
which  is  fundamental  to  the  community  court,  namely,  that  the 
local  District  Court  remain  the  heart  of  the  system  and  the 
place  where  most  cases  are  decided.  Under  the  proposed  plan, 
the  time,  effort  and  authority  of  the  local  court  would  no 
longer  be  subject  to  being  nullified  by  a  disappointed  defendant. 

As  the  report  explains,  the  reasons  which  originally  made 
the  de  novo  system  necessary  no  longer  obtain.  There  are  today 
no  untrained,  unfettered  justices  of  the  peace  holding  court  in 
their  living  rooms,  applying  whatever  "law"  suits  their  fancy  at 
the  moment.  District  Court  cases  are  heard  by  the  most  able 
Judges,  all  of  whom  are  members  of  the  Bar,  selected  in  the  same 
manner  as  every  other  Judge  of  the  Commonwealth,  compensated  the 
same  as  every  other  trial  court  Judge,  and  bound  by  the  same 
requirements  of  lav/  and  due  process  as  every  other  Judge.  Cases 
are  heard  in  public  courthouses  devoted  to  that  purpose.  In 
addition,  the  District  Court  has  a  highly  professional  team  of 
Clerk-Magistrates  and  Chief  Probation  Officers  and  their  staffs 
who  perform  essential  quasi- j udicia 1  and  support  functions  for 
the  court.  The  statistics  contained  in  the  report  illustrate 
the  enormous  volume  of  cases  which  District  Court  Judges  must 
decide  on  a  daily  basis.  Those  familiar  with  the  District  Court 
can  also  appreciate  the  complexity  of  the  decisions  involved  and 
the  serious  personal  impact  these  decisions  have  on  the  parties 
and  the  public.  Despite  the  inefficiency  of  the  de  novo 
system,  the  District  Court  judiciary,  with  the  help  of  its  sup- 
porting officers  and  employees,  has  for  better  than  a  century 
applied  itself  with  outstanding  diligence,  dedication  and  skill 
to  the  hearing  and  deciding  of  these  cases.  It  is  now  time  that 
all  of  these  resources  be  permitted  to  be  utilized  to  their 
maximum  potential. 

I  believe  that  a  one-trial  system  should  be  authorized  on 
a  statewide  basis.  If  constitutionally  permissible,  such  a  plan 
could  be  implemented  in  various  counties  on  a  phased  basis,  as 
was  the  one-day/one-trial  jury  selection  system.  I  would  also 
be  supportive  of  a  provision  similar  to  that  in  the  Court  Reorgani- 
zation Act  of  1978  whereby  the  effect  of  the  de  novo  modification 
could  be  suspended  administratively  if  circumstances  seriously 
delay  the  administration  of  justice.  No  such  circumstances 
developed  after  the  1978  modification  of  the  de  novo  system,  and 
I  do  not  believe  that  they  will  develop  upon  the  elimination  of 
trial  de  novo.  However,  such  a  provision  is  in  the  overall 
interests  of  justice  and  should  serve  to  assure  those  who  might 
feel  that  circumstances  might  unduly  delay  the  disposition  of 
cases.      Also,    there  should  be   specific  provisions   allowing  for 


the  appointment  of  such  modest  increases  in  the  number  of  Assistant 
Clerks,  Court  Officers  or  clerical  personnel  as  may  prove  necessary 
in  the  course  of  implementation,  consistent  with  the  Committee's 
recommendations . 

The  elimination  of  trial  de  novo  warrants  complete  debate, 
but  I  believe  that  the  reasons  outlined  in  the  report  for  elimi- 
nating trial  de  novo  far  outweigh  any  factors  which  might  be 
seen  as  benefits  to  the  continuation  of  the  de  novo  process. 
The  Committee  has  proposed  a  workable  alternative  to  the  de  novo 
system,  and  I  hope  that  all  those  who  are  interested  in  the 
improvement  of  the  District  Court  system  will  work  toward  making 
a  one-trial  system  a  reality.  The  Committee  does  not  claim 
infallibility  in  the  design  of  its  alternative,  however,  and  so 
it  welcomes  any  and  all  suggestions  on  how  the  goal  of  a  one-trial 
system  can  best  be  accomplished. 
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Hon.  Samuel  E.  Zoll,  Chief  Justice 
District  Court  Department 

of  the  Trial  Court 
Holyoke  Building 
Holyoke  Square 
Salem,  MA  01970 

Dear  Chief  Justice  Zoll: 

The  District  Court  Committee  on  Juries  of  Six  is  pleased  to  transmit 
to  you  its  report  concerning  the  elimination  of  the  trial  de  novo  system 
in  the  Massachusetts  District  Courts. 

We  believe  that  this  report  fulfills  the  three-part  assignment  you 
made  to  the  Committee  in  June  of  1982.    The  first  task  that  you  set  was 
that  we  re-evaluate  conclusions  previously  made  that  the  de  novo  procedure 
should  be  eliminated,  and  the  basis  for  those  conclusions.    We  conducted 
that  review  and  confirm  those  conclusions. 

The  second  task  you  assigned  was  that,  assuming  we  confirmed  the  con- 
clusion that  the  de  novo  system  should  be  eliminated,  we  realistically 
evaluate  the  feasibility  of  such  a  reform.    In  short,  we  were  to  investigate 
the  impact  of  such  a  change  on  not  only  the  judicial  system  but,  on  a  broader 
scale,  the  entire  criminal  justice  system.    Only  if  the  rights  of  defendants, 
the  interests  of  law  enforcement,  and  the  resources  of  the  judicial  system 
would  not  be  jeopardized  or  overextended  by  the  contemplated  change  could 
that  change  be  considered  feasible.    As  our  report  indicates,  we  are  confident 
in  our  conclusion  that  the  elimination  of  trial  de  novo  is  feasible. 

The  third  and  final  task  assigned  by  you,  should  the  elimination  of  de 
novo  be  found  desirable  and  feasible,  was  to  design  a  system  that  could 
replace  the  de  novo  procedure  and  assure  a  better  result.    We  believe  that 
the  detailed  one-trial  system  set  out  in  our  report  will  guarantee  a  fair 
and  effective  criminal  process  in  the  District  Courts,  will  maximize  the 
efficient  use  of  resources,  and  will  eliminate  the  waste,  duplication  and 
frustration  inherent  in  the  de  novo  procedure.    In  short,  we  feel  that  the 
system  recommended  in  the  report  addresses  all  relevant  concerns,  and  consti- 
tutes a  workable,  superior  alternative  to  the  de  novo  system  it  would 
replace . 

For  the  reasons  detailed  in  the  report,  we  believe  that  the  abolition 
of  the  trial  de  novo  system  and  the  adoption  in  its  place  of  the  proposed 
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Chief  Justice 
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one-trial  system  is  necessary  in  the  interest  of  a  fair  and  effective  judicial 
system  and  as  a  matter  of  fundamental  public  policy,  and  is  long  overdue. 

The  Committee  is  indebted  to  John  M.  Connors,  Esq.,  Assistant  Executive 
Secretary  in  your  office,  whose  research,  draftsmanship  and  scholarly  assist- 
ance was  of  inestimable  value  in  the  preparation  of  this  report. 

The  Committee  members  wish  to  express  to  you  their  gratitude  for  being 
entrusted  with  this  important  project  and  their  willingness  to  play  any  role 
you  may  wish  regarding  whatever  action  you  may  now  deem  appropriate. 


Hon.  Arthur  Sherman,  Chairman 

James  F.  Callahan,  Assistant 

Clerk,  Lowell  Division 
Hon.  Neil  Colicchio 
Hon.  Ernest  Hayeck 
Hon.  Harry  M.  Lack  (ret.) 
Hon.  William  B.  McDonough 
Domenic  Procopio,  Assistant 
Clerk  for  Criminal  Business, 
Boston  Municipal  Court 
Hon.  Alphonse  C.  Turcotte 
Hon.  Elbert  Tuttle,  Superior 
Court  Department 
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INTRODUCTION 


Each  year  over  one-half  million  criminal  complaints  are  entered  in  the  69  courts 
that  comprise  the  District  Court  Department  of  the  Massachusetts  Trial  Courti/  The 
criminal  cases  that  result  from  these  complaints  and  are  heard  in  the  District  Courts 
range  in  seriousness  from  minor  motor  vehicle  matters  to  serious  felonies.  Despite  their 
wide  variety,  these  cases  are  all  dominated  by  one  overriding  procedural  fact:  In  each  of 
them,  regardless  of  how  trivial  or  serious,  the  defendant,  if  he  or  she  wishes,  can  require 
the  court  to  provide  two  trials.  This,  in  essence,  is  the  trial  de  novo  system,  the  pro- 
cedure in  the  Massachusetts  District  Courts  whereby  a  defendant  who  is  tried  and 
convicted  has  the  right  to  have  that  trial  vacated  and  rendered  of  no  consequence  if 
dissatisfied  with  its  outcome,  and  has  the  right  to  receive  a  completely  new,  second  trial 
in  its  place. 

As  this  report  will  show,  the  de  novo  system  has  its  roots  in  the  17th  Century, 
became  obsolete  in  the  19th  Century  and  constitutes,  in  the  20th  Century,  a  costly  anach- 
ronism, frustrating  the  interests  of  justice  and  thwarting  the  administration  of  justice.  It 
is  a  system  that  has  been  repeatedly  criticized  for  the  harm  it  has  long  inflicted,  but 
which  has  been  able  to  survive  on  myths  regarding  its  effectiveness  and  fears  regarding 
the  consequences  of  its  abolition  and  the  lack  of  a  better  alternative.  The  consistently 
high  quality  of  justice  in  the  District  Courts  has  been  provided  in  spite  of  the  de  novo 
system,  not  because  of  it. 

As  this  report  will  further  show,  there  is  no  justification  for  the  continued  existence 
of  the  de  novo  system.  It  is  unworthy  of  the  Massachusetts  judicial  system,  unsupportable 
for  its  failure  to  protect  any  valid  legal  interests  of  defendants,  and  unacceptable  for  its 
failure  to  serve  the  citizens  of  the  Commonwealth.  It  is  a  system  for  which  a  feasible, 
superior  alternative  exists  and  a  system  whose  abolition  is  long  overdue. 

One  does  not  have  to  be  an  expert  in  law  or  judicial  administration  to  perceive  the 
waste,  delay,  cost  and  duplication  of  effort  implicit  in  the  de  novo  system.  Among  its 
failings  are: 

•  The  delay  inherent  in  any  system  wherein  a  defendant,  after  being  tried  and 
convicted,  may  require  the  system  to  provide  an  entirely  new  trial. 

•  The  demoralization  of  judges  whose  efforts  to  conduct  proper  trials  and 
render  fair  judgments  and  sentences  are  rendered  meaningless  by  a 
defendant's  power  to  claim  de  novo  appeal. 

•  The  disillusionment  of  victims  and  witnesses  whose  willingness  to  undergo  the 
personal  inconvenience,  expense  and  often  fear  in  testifying  goes  unrecog- 
nized, and  who  must  repeat  this  experience  when  a  convicted  defendant 
claims  a  new  trial. 

•  The  significant  financial  burden  on  the  Commonwealth's  cities  and  towns  in 
compensating  police  officers  for  time  spent  awaiting  and  participating  in 
"duplicate"  trials. 

•  The  uneveness  in  procedure  and  sentencing  that  occurs  when  the  major  parti- 
cipants in  the  first  trial— judge,  defense  and  prosecution— all  know  that  there 
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will  be  no  review  of  the  quality  of  these  proceedings  and  that  their  finality 
depends  solely  on  whether  the  outcome  is  "acceptable"  to  the  defendant. 

•    The  cyncism  engendered  by  a  system  which  must  give  an  alleged  shoplifter 
two  trials  while  an  alleged  murderer  or  armed  robber  receives  only  one. 

A  more  fundamental  problem  is  that  much  of  the  damage  caused  by  the  de  novo 
system  results  from  the  very  existence  of  that  system,  and  is  not  limited  to  cases  in  which 
a  second  trial  is  actually  required.  The  very  existence  of  the  de  novo  mechanism,  regard- 
less of  whether  it  results  in  a  second  trial,  fundamentally  impairs  District  Court  criminal 
procedure  in  all  cases  by  fostering  needless  procedural  complexity,  by  impairing  appro- 
priate dispositional  authority,  and  by  perpetuating  a  kind  of  second  class  status  for  the 
District  Court  bench  sessions.  In  those  instances  in  which  a  second  trial  is  actually 
required,  which  tend  to  be  the  more  serious  matters,  the  resulting  problems  of  delay, 
duplication  of  effort  and  cynicism  are  compounded. 

This  report  is  submitted  to  Chief  Justice  Samuel  E.  Zoll  of  the  District  Court 
Department,  who  in  June  of  1982  charged  the  department's  Committee  on  Jury  Trial  Pro- 
cedures with  the  three-fold  task  of  (1)  re-evaluating  previous  calls  for  the  abolition  of  the 
de  novo  procedure,  (2)  determining  whether  the  abolition  of  trial  de  novo  would  be 
feasible  in  terms  of  the  workload  that  would  result  and  the  resources  available  to  dispose 
of  that  workload,  and,  if  abolition  were  found  to  be  desirable  and  feasible,  (3)  designing  a 
system  to  replace  the  de  novo  procedure. 

This  report  sets  forth  the  Committee's  response  to  that  assignment.  In  its  first 
section  the  report  reviews  and  confirms  the  need  for  the  abolition  of  the  de  novo  pro- 
cedure. Only  by  understanding  the  de  novo  system  can  the  need  for  change  be  fully 
appreciated.  The  first  section  also  sets  forth  the  arguments  occasionally  made  in  defense 
of  the  de  novo  system  and  explains  why  the  Committee  believes  they  are  without  justifi- 
cation. 

In  its  second  section  the  report  addresses  the  feasibility  question.  This  issue 
requires  an  understanding  of  how  the  present  system  operates.  Under  the  de  novo  system 
defendants  have  the  right  to  get  a  prompt  resolution  of  their  cases  in  District  Court 
without  the  risk  that  the  outcome  will  be  final.  Thus,  in  great  numbers  they  willingly  opt 
for  relatively  speedy  bench  dispositions,  secure  in  the  knowledge  that  if  the  disposition 
they  receive  is  in  any  way  unacceptable,  they  may  claim  a  new  trial— with  or  without  a 
jury,  as  they  choose. 

The  abolition  of  de  novo  appeal  would  mean  that  each  defendant  would  be  entitled 
to  only  one  trial.  Will  this  inevitably  mean  that,  in  order  to  protect  themselves,  vast 
numbers  of  defendants  will  choose  jury  trials,  overwhelming  the  ability  of  the  courts  to 
provide  those  trials  and  resulting  in  huge  backlogs  and  delays  worse  than  those  endured 
under  the  present  system? 

The  Committee  has  reviewed  the  pertinent  data,  including  those  from  states  which 
already  have  a  "one-trial"  procedure  in  their  criminal  courts  of  limited  jurisdiction,  and 
concludes  that  a  flood  of  jury  trial  requests  is  not  the  inevitable  result  of  a  one-trial 
system.  Nor  is  the  de  novo  procedure  essential  to  a  fair,  prompt  and  effective  disposition 
of  the  court's  criminal  caseload.  A  one-trial  system  can  provide  a  great  degree  of  proce- 
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dural  flexibility,  which  is  of  critical  importance  for  the  pretrial  disposition  of  a  large 
volume  of  minor  cases. 

Perhaps  most  important,  the  discussion  in  the  second  section  of  the  report  concludes 
that  the  District  Courts  would  have  the  capacity  with  present  resources  to  provide  the 
number  of  jury  trials  that  would  be  adequate  for  the  proposed  system  under  any  reason- 
able projection.  The  only  exception  to  this  conclusion  is  the  fact  that  a  modest  increase 
in  the  present  number  of  session  clerks  and  Court  Officers  might  be  required.  In  short, 
the  abolition  of  the  de  novo  system  and  the  implementation  of  a  one-trial  system  is 
feasible. 

In  its  third  section  the  report  sets  forth  in  detail  the  system  that  should  replace  the 
present  one.  The  Committee  would  like  to  emphasize  that,  in  accordance  with  its 
mandate,  it  has  endeavored  to  consider  every  component  of  the  criminal  justice  system 
that  would  or  could  be  affected  by  the  abolition  of  trial  de  novo.  It  is  the  Committee's 
firm  conclusion  that  the  system  it  has  designed  would  result  in  the  fair,  effective  and 
efficient  disposition  of  all  District  Court  criminal  cases  under  a  one-trial  approach. 

The  abolition  of  the  de  novo  procedure  and  the  adoption  of  a  one-trial  system  should 
be  seen  not  as  an  abrupt,  radical  change,  but  as  the  final  step  in  a  progression  of  reforms 
in  the  District  Courts  over  the  past  twenty  years.^/  The  Committee  wishes  to  stress  that 
the  system  it  recommends  to  replace  the  present  de  novo  system,  while  eliminating  the 
central  retrial  feature,  preserves  the  capacity  for  prompt,  informal,  local  dispositions  in 
the  context  of  a  one-trial  system.  Thus,  the  best  features  of  the  present  system  are 
maintained,  while  the  failings  caused  by  the  de  novo  procedure  are  eliminated.  For 
reasons  of  necessity  as  well  as  policy,  the  proposed  one-trial  system  would  abolish  de  novo 
appeal,  but  would  remain  a  two-tiered  system,  that  is,  bench  trials  would  be  held  in  all 
courts  and  jury  trials  would  be  held  in  certain  regional  jury  courts,  as  is  now  the  case. 

The  three  sections  of  this  Report  set  out  the  detailed  arguments  in  favor  of  the 
abolition  of  trial  de  novo  and  its  replacement  with  a  new  procedural  system.  For  clarity, 
the  detailed  body  of  the  report  is  preceded  by  the  following  Summary  of  Conclusions  and 
Recommendations,  which  includes  a  brief  description  of  the  proposed  new  system. 
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Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  43  (March  18, 

1983). 
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For  a  chronological  review  of  the  major  events  and  developments  over  the  past 
twenty  years  relating  to  the  eventual  abolition  of  trial  de  novo,  see  Appendix  A. 
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SUMMARY  OF  CONCLUSIONS  AND  RECOMMENDATIONS 


I.       THE  DE  NOVO  SYSTEM  SHOULD  BE  ENDED. 

1.  The  de  novo  system  is  an  anachronism.  Its  historical  basis  and  justification 
disappeared  perhaps  as  long  ago  as  the  middle  of  the  last  century. 

2.  For  over  seventy  years  it  has  been  widely  recognized  that  the  de  novo  system 
has  outlived  its  original  purpose  and  has  come  to  promote  the  substantive  and 
procedural  inadequacies  against  which  it  was  originally  intended  to  protect 
defendants. 

3.  The  reasons  traditionally  given  to  justify  the  continued  existence  of  the  de 
novo  system  are  based  on  incorrect  assumptions. 

•  The  de  novo  procedure  does  not  protect  defendants'  rights  and  does 
not  promote  defendants'  valid  substantive  and  procedural  interests. 

•  The  de  novo  procedure  is  not  necessary  or  effective  as  a  "screening 
device"  to  prevent  an  unmanageable  volume  of  jury  trial  requests. 

4.  The  de  novo  system  is  contrary  to  the  public's  interest  in  and  right  to  a  fair 
and  effective  criminal  justice  system  in  that  it: 

•  Squanders  the  limited  resources  of  the  judicial  system. 

•  Frustrates  District  Court  judges  in  the  conduct  of  trials  and  the 
rendering  of  dispositions. 

•  Can  cause  unwarranted  delay  in  the  final  disposition  of  criminal 
cases,  which  is  particularly  detrimental  in  cases  such  as  "drunk 
driving"  where  delay  can  jeopardize  public  safety. 

•  Unfairly  burdens  victims  and  witnesses  by  requiring  repeated  court 
appearances  and  testimony. 

•  Has  resulted  in  an  ever-increasing  level  of  legal  and  procedural 
complexity  involving  such  issues  as  the  legal  adequacy  of  bench 
trials,  the  proper  waiver  of  rights,  claim  of  appeal  and  dispositional 
requirements. 

•  Offers  no  protection  to  defendants  that  cannot  be  more  properly  and 
effectively  provided  in  a  one-trial  system. 

•  Imposes  high  costs  on  cities  and  towns  in  terms  of  police  overtime 
for  repeated  court  appearances. 
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•  Requires  police  officers  to  spend  significant  periods  of  time  in  court 
that  could  otherwise  be  spent  on  law  enforcement  duties. 

•  Engenders  cynicism  by  permitting  initial  bench  trials  and 
dispositions  to  be  rendered  meaningless  at  the  option  of  the 
defendant. 

H.  THE  ELIMINATION  OF  THE  DE  NOVO  SYSTEM  IS  FEASIBLE. 

1.  Several  states  whose  limited  jurisdiction  criminal  courts  are  comparable  to  the 
Massachusetts  District  Courts  now  operate  effectively  with  a  one-trial 
procedure. 

2.  The  District  Courts  have  the  capacity  to  operate  a  one-trial  system  with  a 
reasonable  and  acceptable  rate  of  actual  jury  trials,  without  exceeding  present 
judicial  resources  and  without  the  accumulation  of  an  unacceptably  large  case 
backlog. 

•  The  District  Courts  currently  have  approximately  100  judge-years  to 
devote  to  the  disposition  of  criminal  business  annually. 

•  The  disposition  of  all  incoming  cases  in  a  one-trial  system  would 
require  a  total  of  96  judge-years  annually,  allowing  for  actual  jury 
trials  to  be  provided  at  a  rate  of  up  to  4%  of  all  criminal  cases 
disposed. 

•  A  rate  of  4%  actual  jury  trials  is  among  the  highest  rates  provided 
by  one-trial  systems  in  courts  of  limited  jurisdiction  in  other  states 
and  compares  favorably  with  the  jury  trial  rate  in  Superior  Court. 

•  The  proposed  system  would  also  provide  bench  trials  at  a  rate  of  up 
to  25%  of  total  District  Court  cases.  Again,  this  is  a  rate  higher 
than  that  provided  in  virtually  every  other  jurisdiction,  and  higher 
than  that  provided  currently  in  the  District  Court  jury  sessions. 

3.  The  abolition  of  trial  de  novo  would  not  jeopardize  the  increased  shift  of  civil 
business  to  the  District  Court.  An  analysis  of  District  Court  judicial  resources 
and  the  effect  on  those  resources  of  the  proposed  one-trial  criminal  system 
supports  this  conclusion. 

4.  Adoption  of  the  proposed  one-trial  system  should  result  in  cost  savings  in  the 
form  of  reduced  police  witness  fees  and  overtime  compensation.  These 
savings  may  offset  the  cost  associated  with  the  creation  of  a  limited  number 
of  Assistant  Clerk  and  Court  Officer  positions  that  may  be  required.  The 
expanded  use  of  jurors  in  the  District  Courts  would  not  result  in  any 
significant  new  cost  under  the  new  one-day-or-one-trial  jury  system  now  being 
implemented  throughout  the  Trial  Court. 
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m.     THE  DE  NOVO  SYSTEM  SHOULD  BE  REPLACED  WITH  A  CAREFULLY  DESIGNED 
ONE-TRIAL  SYSTEM. 


L       The  proposed  new  system  would  provide  for  the  efficient  use  of  resources  and 
the  proper  management  of  criminal  caseflow,  while  also  insuring  defendants' 
rights  and  providing  realistic,  reasonable  options  for  the  prompt  disposition  of 
cases. 

2.  It  would  preserve  the  "community  court"  character  of  the  District  Courts  by 
ensuring  that  the  majority  of  cases  are  disposed  of  promptly  and  appropriately 
at  the  local  courts,  and  that  all  dispositions  are  enforced  by  the  local  courts. 

3.  The  basic  outline  of  the  proposed  one-trial,  two  tiered  system  is  as  follows: 


THE  PROPOSED  ONE-TRIAL  SYSTEM 

•  The  District  Court  Department  would  continue  to  consist  of  69  courts,  with 
jury  sessions  established  in  a  number  of  these  courts,  from  one  to  three  in 
each  county. 

•  A  defendant  brought  before  one  of  the  69  District  Courts  charged  with  a 
crime  over  which  the  court  will  exercise  jurisdiction  would  be  arraigned 
and  enter  a  plea  of  guilty  or  not  guilty  and,  if  the  latter,  a  date  would  be 
set  for  pretrial  conference  to  resolve  such  issues  as  discovery  and  the  pos- 
sibility of  a  negotiated  recommendation  for  disposition.  This  conference 
would  take  place  at  the  local  court. 

•  The  pretrial  conference  would  be  scheduled  for  no  later  than  21  days 
following  arraignment,  with  further  continuance  available  for  good  cause 
shown. 

•  If  the  defendant  does  not  wish  a  jury  trial  immediately  after  pretrial  con- 
ference, the  case  would  remain  before  the  local  court  where  it  could  be 
disposed  of  by  means  of  any  of  the  following: 

-  An  admission  to  sufficient  facts  and  a  continuance  without  a  finding 
after  an  adequate  recitation  of  the  prosecution's  case,  with  eventual 
dismissal  upon  compliance  with  the  terms  of  the  continuance  (including 
such  special  terms  as  victim  restitution).  If  the  court  were  not  inclined 
to  grant  the  continuance  or  to  impose  acceptable  conditions,  the  defen- 
dant would  be  permitted  to  withdraw  the  admission  and  receive  a  trial. 

-  A  negotiated  plea  of  guilty  in  accordance  with  the  procedures  set  forth 
in  Rule  12  of  the  Mass.  R.  Crim.  P. 

-  A  bench  (jury-waived)  trial,  contested  or  on  a  "submission"  (a  stipula- 
tion  of  agreed  facts).  The  result  of  such  a  trial  would  be  a  guilty  or  not 
guilty  finding,  or  a  continuance  without  a  finding  (with  the  possibility  of 
an  agreed-upon  disposition  or  terms  for  the  continuance,  as  the  case 
may  be). 
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If  the  defendant  requests  a  jury  trial  (immediately  after  pretrial 
conference  or  upon  the  court's  refusal  to  accept  an  admission  on  requested 
terms  or  to  accept  a  negotiated  plea),  the  case  would  be  transferred  to  the 
appropriate  jury  session,  which  would  be  at  that  same  court  or,  in  the 
majority  of  instances,  at  another  court,  as  is  now  the  case. 

Once  at  the  jury  session,  the  defendant  would  receive  the  requested  jury 
trial  or  could  tender  an  admission  or  guilty  plea,  as  in  the  primary  court. 
The  defendant  could  no  longer  receive  a  bench  trial,  however. 

Upon  a  guilty  finding  following  trial  without  a  jury  in  the  primary  court,  or 
following  a  trial  with  a  jury  in  the  jury  session,  the  defendant  could  appeal 
any  issue  of  law  in  the  same  manner  as  appeal  is  now  claimed  following 
trial  in  the  jury  session. 
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SECTION  I.    THE  NEED  FOR  ELIMINATION  OF  THE  DE  NOVO  SYSTEM 


A.  The  History  of  the  De  Novo  System:  Its  Origin  and  Development  and  Calls  for  Its 
Reform. 

The  use  of  the  de  novo  system  for  the  disposition  of  criminal  cases  in  Massachusetts 
is  a  good  example  of  an  idea  whose  time  has  passed.  Simply  put,  the  rationale  that 
justified  and  gave  rise  to  the  development  of  the  de  novo  system  no  longer  exists.  In  fact, 
over  the  history  of  the  Massachusetts  judicial  system,  the  de  novo  procedure  has  evolved 
from  a  necessary  safeguard  of  defendants'  rights  to  an  impediment  to  a  fair  and  effective 
criminal  justice  process.  In  order  to  fully  appreciate  this  point  and  to  put  the  proposed 
elimination  of  de  novo  in  proper  historical  perspective,  it  is  necessary  to  outline  the  origin 
and  development  of  the  de  novo  procedure,  how  it  came  to  outlive  its  usefulness,  and  the 
long-recognized  need  for  reform. 

The  roots  of  the  present  de  novo  system  extend  back  over  300  years  to  the  origin  of 
the  judicial  system  of  Massachusetts  J/  That  system  began  to  take  shape  soon  after  the 
Massachusetts  Bay  colonists  arrived  in  1629  with  their  original  charter  for  the  Massachu- 
setts Bay  Colony.±/  From  the  outset,  the  judicial  system  developed  by  the  colonists  was 
marked  by  two  fundamental  principles,  one  legal  and  one  practical.  The  legal  principle 
was  the  right  to  a  formal  determination  of  guilt  or  innocence  by  means  of  a  trial  with  an 
educated,  qualified  person  acting  as  judge,  in  some  cases  with  a  jury.  This  principle,  and 
in  particular  the  right  to  jury  trial,  came  with  the  colonists  to  the  New  World  and,  of 
course,  has  become  firmly  engrained  in  American  jurisprudence.  The  practical  principle 
was  the  need  for  a  continuing,  local  peace-keeping  authority  and  prompt  justice  in  minor 
cases,  most  commonly  those  involving  public  order.  The  underlying  tension  between  these 
two  principles  is  obvious:  The  expeditious  disposition  of  minor  criminal  matters  could  not 
await  the  periodic  convening  at  regional  locations  of  formal  tribunals. 

The  resolution  of  this  conflict  was  the  creation  in  various  forms,  from  the  year  1639 
on,  of  a  hierarchy  of  trial  courts  with  the  individual  magistrate  at  the  local  level.  The 
magistrate  was  not  bound  by  any  formal  procedural  requirements  (what  we  refer  to  today 
as  "due  process").    He  dispensed  "rough  justice."  Such  an  approach  was  permissible  and 
adequate  for  the  performance  of  most  of  his  peace  keeping  functions.  Those  convicted  of 
an  offense  by  the  magistrate  who  wished  to  exercise  their  right  to  a  formal  trial  could  do 
so  before  a  higher  court  (variously  denominated  through  the  years  as  the  Inferior 
Quarterly  Courts,  County  Courts,  or  Court  of  General  Sessions— all  forerunners  of  today's 
Superior  Court)  when  that  court  was  in  session. 

It  is  important  to  note  that  from  the  beginning  the  right  to  a  new,  formal  trial  was 
predicated  not  only  on  vindicating  the  defendant's  right  to  a  jury  trial,  but  also  on  the 
recognized  need  for  a  check  on  the  broad  discretion  informally  exercised  by  the 
magistrates.  This  sentiment  is  reflected  in  the  comment  of  Governor  John  Winthrop  in  his 
Journal  of  November,  1639:  "The  people  had  long  desired  a  body  of  laws,  and  thought  their 
condition  very  unsafe,  while  so  much  power  rested  on  the  discretion  of  the  magistrate."!/ 
This  concern  led  to  the  enactment  of  the  "Body  of  Liberties,"  adopted  in  1641  and 
considered  to  be  the  foundation  of  all  subsequent  Massachusetts  law.  The  Thirty-sixth  of 
the  One  Hundred  Liberties  guaranteed  the  right  of  appeal  to  a  higher  court  by  any 
defendant  "cast  condemned  or  sentenced  in  any  cause  in  any  Inferior  Court  .  .  .  ." 

Thus  the  rationale  of  the  de  novo  system  for  disposing  of  minor  criminal  offenses 
was  based  from  the  beginning  on  the  recognized  and  unavoidable  shortcomings  of  the  local 
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level  of  the  early  justice  system.  Formal  trials  could  not  be  made  available  quickly  to  the 
minor  offender  because  sessions  at  which  formal  trials  were  held  did  not  convene  continu- 
ously, nor  were  they  located  in  each  community  in  an  age  when  travel  was  a  major  under- 
taking. Thus  the  need  for  prompt  local  justice,  leavened  with  a  broad  grant  of  discretion, 
could  be  reconciled  with  the  right  to  formal  trial  only  by  a  two-tier  system  in  which 
"rough  justice"  would  suffice  as  an  immediate  means  of  keeping  peace  in  the  community, 
with  a  more  formal  trial  available,  eventually,  before  a  higher  tribunal  if  the  defendant  so 
chose. 

This  basic  structure  of  the  colonial  judicial  system  remained  stable  from  1639  to 
1686.  During  roughly  the  next  century,  as  England  sought  to  regain  control  of  the  colonies 
and  the  struggle  for  independence  evolved,  the  colonial  judicial  system  was  rearranged 
several  times.  However,  the  basic  structure  remained  the  same:  a  hierarchy  consisting  of 
magistrates  or  justices  of  the  peace  at  the  local  level,  a  second  level  of  general  juris- 
diction trial  courts  convening  on  a  regional  and  periodic  basis,  and  a  top  level.  The 
justices  of  the  peace  dispensed  rough  justice  in  minor  cases  and  held  defendants  in  more 
serious  cases  for  the  higher  trial  courts,  the  trial  courts  heard  the  more  serious  cases  and 
cases  on  appeal  from  judgments  made  by  justices  of  the  peace,  and  the  top  level  heard  the 
most  serious  cases  and  appeals  from  the  mid-level  trial  courts. 

While  the  structure  of  the  court  system  remained  fundamentally  the  same  during 
this  period,  a  profound  change  was  gradually  occurring  in  the  population.  It  began  to 
expand  and  to  concentrate  in  the  cities.  Under  the  pressure  of  this  increase,  the  mid- 
level  of  the  court  system  expanded  and,  at  the  local  level,  the  justices  of  the  peace  were 
given  more  and  more  subject  matter  jurisdiction,  increasing  the  volume  and  seriousness  of 
the  crimes  they  tried. 

By  the  end  of  the  American  Revolution,  the  general  trial  court  (then  named  the 
Court  of  General  Sessions)  had  expanded  to  sit  in  every  large  metropolitan  area  with 
increasingly  more  judges  and  virtually  continuous,  year-round  sittings.  With  the  coming  of 
the  Massachusetts  Constitution  in  1780,  the  status  of  the  justices  of  the  peace  also 
evolved.  Not  only  in  terms  of  case  volume  and  jurisdiction,  but  now  also  in  terms  of  legal 
status,  this  level  of  the  judicial  system  was  becoming  institutionalized,  that  is,  a  degree 
of  formality  was  imposed  as  a  legal  requirement.  The  essential  informality  of  the  justice 
of  the  peace  proceedings  and  the  wide  discretion  of  those  who  presided  had  to  give  way  to 
the  evolving  constitutional  requirements  of  due  process. 

This  institutionalization  of  local  justice  continued  into  the  19th  Century  and 
proceeded  along  two  paths,  the  raising  of  the  qualifications  of  those  who  could  sit  in 
judgment  and  the  creation  of  local  courts.  The  first  institutionalized  local  court  was  the 
Boston  Police  Court,  established  in  1822.i/  The  judges  of  that  court  had  essentially  the 
same  qualifications  and  authority  as  the  justices  of  the  peace,  but  the  court  itself,  in 
effect,  supplanted  the  authority  of  the  local  justices.  This  eclipsing  of  the  justices  of  the 
peace  continued  over  approximately  the  next  hundred  years  with  the  institution  of  more 
Police  Courts  and  by  the  creation  of  District  Courts  and  Municipal  Courts.  Each  of  these 
types  of  courts  had  slightly  different  jurisdictional  limits  (for  example,  the  District 
Courts  had  some  civil  jurisdiction,  the  Police  Courts  did  not),  but  each  essentially 
replaced  the  local  justices  of  the  peace  in  terms  of  criminal  jurisdiction  within  its 
geographical  boundaries.  Moreover,  the  qualifications  for  the  office  of  judge  in  these 
newly  created  courts  were  raised.  Perhaps  most  important  was  the  fact  that  these  judges 
were  paid  a  salary  whereas  the  justices  of  the  peace  operated  on  a  fee  basis. 
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By  1877,  most  of  the  Commonwealth  was  served  by  either  a  Police  Court,  a  District 
Court  or  a  Municipal  Court.  Only  in  the  sparsely  populated  counties  were  there  areas  that 
continued  to  come  under  the  sole  jurisdiction  of  justices  of  the  peace.  Even  by  then, 
however,  the  office  of  justice  of  the  peace  had  become  a  vestige  of  the  past.  Over- 
shadowed as  it  was  in  most  places  by  a  local  court  presided  over  by  a  judge,  the  office  of 
justice  of  the  peace  had  ceased  to  be  an  important  judicial  position.^/ 

An  attempt  was  made  in  1858  to  elevate  the  office.  Justices  of  the  peace  were 
deprived  of  their  criminal  jurisdiction  unless  they  were  also  designated  and  commissioned 
as  "trial  justices."!/  In  1877,  justices  of  the  peace  who  had  not  been  commissioned  as  trial 
justices  were  deprived  of  all  of  their  judicial  functions..!/  Thus,  the  trial  justice  system 
essentially  replaced  the  justices  of  the  peace.  But  this  change  did  relatively  little  to 
improve  things,  and  the  number  of  trial  justices  dwindled  as  the  institution  of  Police, 
District  and  Municipal  Courts  continued.  After  many  years  of  attempted  reform,  the 
office  of  trial  justice  was  abolished  in  1953.8/ 

The  continuing  push  to  expand  the  number  of  District  and  Municipal  Courts  to 
totally  replace  the  justices  of  the  peace,  and  the  advantages  to  be  gained  from  this 
fundamental  restructuring,  were  described  as  follows: 

In  one  city,  a  competent  police  court  is  established  in 
suitable  rooms,  sustained  by  a  fixed  salary,  with  jurisdiction 
excluding  that  of  other  courts  within  certain  limits,  and 
administering  the  law  impartially,  and  commanding  the  respect  of 
the  public.  Its  high  office  is  to  deal  justly,  with  no  motives  of 
self-interest  to  prevent  it.  In  the  next  town,  a  justice  of  the 
peace,  selected  for  no  special  fitness  or  qualifications  for  the 
discharge  of  such  duties,  with  like  jurisdiction,  exercised  by  him 
in  common  with  many  more  in  the  county,  in  shop,  farm-house  or 
hotel,  holds  a  nameless  court,  and,  for  the  measure  of  justice 
meted  out  to  the  offender,  takes  his  fees,  while  perhaps  a  score 
more  in  the  same  town  can,  with  like  degree  of  interest,  pass 
judicially  upon  the  civil  rights  of  the  citizen.  There  is  no 
propriety  in  this  wide  disparity  in  exercising  the  functions  of 
courts— this  anomalous  arrangement  of  our  inferior  courts.  All 
citizens  may  and  should  enjoy  the  protection  of  tribunals  of  equal 
character,  dignity  and  capacity,  so  far  as  may  be,  and  equally  free 
from  temptations  to  partiality  and  injustice. 

*  *  * 

The  municipal  courts  now  established  in  our  cities  and  larger 
towns  present  the  true  type  of  inferior  courts,  as  they  should  be 
organized  throughout  the  state.  These  have  grown  up  naturally, 
by  pruning  the  old  justice  courts  down,  and  make  them  better 
conform  to  the  higher  courts.  The  plan,  therefore,  of  dividing  the 
State  into  judicial  districts,  under  the  exclusive  jurisdiction  of 
district  courts,  is  not  an  entire  innovation,  but  rather  an  extension 
of  an  established  system  of  police  courts.  So  that,  instead  of 
compelling  them  to  share  their  jurisdiction  with  innumerable 
justices  of  the  peace  and  trial  justices,  courts  of  equal  capacity 
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and  character  are  secured  for  all  citizens.  This  is  a  natural  step 
of  reform,  for  which  investigation  shows  an  existing  necessity .eJ 

By  the  end  of  the  19th  Century  the  coverage  of  the  Commonwealth  with  local  courts 
was  complete.  In  effect,  the  office  of  justice  of  the  peace  dating  from  colonial  times, 
and  the  whole  local  level  of  justice  it  had  represented,  had  been  replaced. 

The  continuing  growth  in  the  Commonwealth's  population,  particularly  in  the  first 
two  decades  of  this  century,  and  an  increasing  crime  rate,  led  to  an  explosion  in  the  local 
courts'  caseloads.  This,  together  with  the  continuing  evolution  of  constitutional  due 
process  requirements,  further  solidified  the  institutional  existence  of  the  District  and 
Municipal  Courts.  Eventually  the  name  "Police  Courts"  was  abolished  for  those  courts 
that  had  carried  that  title,  and  the  local  courts  evolved  into  a  statewide  system  of  72 
District  Courts,  with  a  separate  court,  the  Boston  Municipal  Court,  serving  a  part  of  that 
city,  all  with  the  same  criminal  jurisdiction.  An  Administrative  Committee,  consisting  of 
several  District  Court  judges,  was  statutorily  created  in  1922  in  recognition  of  the  growing 
need  to  coordinate  and  unify  the  District  Courts.!?./ 

Thus,  over  a  period  of  about  one  hundred  years,  from  approximately  1820  to  1920,  the 
first  level  of  the  Massachusetts  judicial  system  had  undergone  a  fundamental  metamor- 
phosis. From  an  uncoordinated  group  of  individual  justices  of  the  peace  operating  with 
great  discretion,  there  had  evolved  a  statewide  system  of  district  courts  governed  by  the 
rule  of  law,  presided  over  by  gubernatorially  appointed,  salaried  judges,  with  each  court 
having  the  same  expansive,  criminal  subject  matter  jurisdiction  and  a  specific  territorial 
jurisdiction. 

In  contrast,  the  de  novo  system  had  not  evolved.  Because  of  the  continuing  Consti- 
tutional necessity  of  providing  defendants  with  a  means  to  obtain  a  jury  trial  even  in 
minor  cases,!!/  the  de  novo  system  was  maintained,  even  though  its  other  function,  to 
check  the  otherwise  unbridled  discretion  and  informal  procedures  of  the  justices  of  the 
peace,  had  been  rendered  moot.  Now  de  novo  appeal  was  not  necessary  in  order  to  secure 
a  formal  trial.  Original  trials  were  now  being  conducted  by  District  Court  judges  subject 
to  the  same  formal  requirements  of  law  applicable  in  the  higher  courts,  not  mere  "discre- 
tion." By  law,  each  defendant  was  now  entitled  to  a  formal  trial  at  the  local  level,  albeit 
without  a  jury. 

With  the  emphasis  on  the  rule  of  law  in  the  local  courts  and  the  upgrading  of  the 
qualifications  of  their  personnel  and  procedures  came  the  critical  reversal  in  the  role  of 
the  trial  de  novo  procedure.    From  its  original  function  as  a  necessary  means  of  checking 
magisterial  discretion  and  enabling  the  defendant  to  obtain  a  formal  trial,  it  became  just 
the  opposite,  a  means  of  subverting  and  frustrating  the  quality  of  proceedings  in  the  local 
courts. 

As  the  volume  and  seriousness  of  crimes  tried  in  the  local  courts  increased,  so  too 
did  the  number  of  defendants  "dissatisfied"  with  the  outcome  of  those  trials.  In  spite  of 
the  obligation  now  on  the  judges  of  those  courts  to  provide  formal  trials  in  accordance 
with  the  rules  of  law,  the  convicted  defendant  could,  under  the  de  novo  system,  simply 
claim  appeal  to  Superior  Court,  wiping  out  the  effect  of  that  first  trial,  secure  in  the 
knowledge  that  retrial  in  Superior  Court  would  be  delayed,  that  the  delay  could  only 
reduce  the  chances  of  being  convicted  again,  and  that  this  delay  and  the  lesser  seriousness 
of  the  case  (relative  to  the  growing  volume  of  felony  cases  pending  in  Superior  Court) 
virtually  assured  the  defendant  of  more  lenient  disposition  than  that  originally  rendered  in 
the  District  Court. 
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This  reversal  in  the  function  of  the  de  novo  system  from  necessary  safeguard  from 
judicial  error  to  outdated  obstruction  was  forcefully  revealed  in  1909  by  the  Honorable 
Henry  T.  Lummus,  a  Justice  of  the  Supreme  Judicial  Court  and  a  former  District  Court 
Justice,  in  a  report  entitled  "The  Failure  of  the  Appeal  System. "12/  in  that  report,  Judge 
Lummus  reviewed  the  history  of  the  de  novo  system  and  analyzed  its  practical  workings. 
While  the  system  was  designed  to  provide  relief  to  defendants  in  "exceptional"  cases 
where  the  lower  court  had  erred,  in  practice  defendants  now  had  no  reason  not  to  appeal 
when  the  dispositions  of  their  cases  were  in  the  least  way  objectionable  to  them.  At  the 
very  least  the  appeal  would  delay  incarceration,  and  at  most  it  could  result  in  a  sentence 
reduction  or  even  acquittal  or  dismissal  due  to  the  absence  of  witnesses  or  some  other 
factor  that  made  it  expedient  for  the  prosecution  to  dispose  of  the  case  short  of  trial. 

Thus,  virtually  all  District  Court  cases  in  which  a  sentence  of  any  stringency  was 
imposed  were  appealed  to  Superior  Court.  There,  the  press  of  business  led  to  delay. 
Speaking  of  Superior  Court  dispositions  of  cases  brought  there  on  de  novo  appeal,  Lummus 
comments, 


[N]  aturally  the  appeal  cases  are  the  ones,  in  Superior 
Court,  that  have  to  be  disposed  of,  if  possible,  without 
taking  time  for  trial.  Many  of  them  are  nol  prossed  [i.e. 
charges  dropped  by  the  prosecutor]  or  continued,  or  left  on 
the  docket  without  action,  or  a  plea  of  guilty  is  taken  and  by 
agreement  the  minimum  penalty  is  imposed.!^/ 

Justice  Lummus  comments  that  appeals  could  be  reduced  in  number  only  by 
"constant  and  outrageous  error"  in  favor  of  the  defendants,  that  is,  only  by  findings  and 
dispositions  that  defendants  found  acceptable.  He  summarizes  the  impact  of  the  de  novo 
system  as  follows: 

Is  it  any  wonder  that  lawyers  tell  their  clients,  after 
an  adverse  decision  or  sentence  in  the  lower  court,  that  the 
sentence  of  the  lower  court  is  of  no  consequence,  but  that 
everything  will  be  made  right  by  an  appeal?  Is  it  any 
wonder  that  appeals  increase,  and  that  no  one  accepts  a 
sentence  of  imprisonment  in  the  lower  court  .  .  .  ? 
Anyone  who  supposes  that  this  weakness  of  the  lower  courts 
is  not  known  to  the  criminal  classes,  even  to  the  merely 
disorderly  amateurs  in  crime,  very  much  underestimates 
their  intelligence  ....  The  spectacle  of  the  solemn  trial, 
ending  in  a  conviction  and  sentence,  turned  into  a  mockery, 
not  because  of  any  errors  in  the  proceedings,  but  merely 
because  a  party  arbitrarily  chooses  not  to  abide  by  the 
result,  is  what  brings  the  lower  courts  and  their  authority 
into  contempt,  and  breeds  a  contempt  for  law  in  general.il/ 

Thus,  as  early  as  1909  the  de  novo  system  was  known  to  have  become  an  impediment 
rather  than  an  aid  in  the  proper  disposition  of  District  Court  criminal  cases.  The  de  novo 
procedure  had  been  instituted  to  protect  defendants  against  the  admittedly  inferior  quality 
of  procedures  at  the  local  level.  The  great  irony  was  that  when  more  stringent  procedures 
were  finally  extended  to  those  courts  to  guarantee  the  quality  of  the  proceedings,  the  de 
novo  procedure  subverted  that  result.  The  effort  necessary  to  conduct  proceedings  in 
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accordance  with  formal  requirements  was  not  likely  to  be  expended  when  the  whole 
matter  could  be  rendered  moot  by  de  novo  appeal.  And  given  this  fact,  the  defendant, 
ironically,  had  no  interest  in  formal  rules  meant  to  protect  him.  His  only  interest  was  the 
outcome. 

The  irony  went  further.  Not  only  did  the  de  novo  procedure  frustrate  the  rule  of  law 
in  the  local  courts,  it  also  perverted  the  quality  of  justice  at  the  other  end  of  the  two-tier 
system.  Rather  than  serve  as  a  means  to  secure  a  jury  trial  in  Superior  Court,  the  system 
was  used  to  obtain  delay  and  sentence  reduction  based  on  the  crush  of  lesser  cases  it  had 
begun  to  convey  to  that  court. 

The  detrimental  impact  of  the  de  novo  system,  pointed  out  by  Justice  Lummus  in 
1909,  continued  unabated  during  the  next  fifty-five  years,  though  students  and  observers 
of  the  Massachusetts  judicial  system  repeatedly  commented  on  the  serious  defects 
wrought  by  that  system  and  the  need  for  reform.  A  sampling  of  those  comments  indicates 
how  widespread  the  realization  became  that  the  de  novo  system  had  become  an 
impediment  to  effective  justice. 

1921 

The  accumulation  of  cases  owing  to  the  existing  system  of  appeals  from 
the  district  courts  .  .  .  results  in  the  fact  that  the  constant  appeals  from  the 
decision  and  sentences  of  the  district  courts,  though  taken  in  theory  to  the 
Superior  Court,  come  really  to  the  district  attorney,  who  disposes  of  many 
cases  by  negotiation  with  the  counsel  for  the  defendant  .  .  .  The  government 
is  practically  at  the  mercy  of  such  defendants  as  are  represented  by  counsel, 
who  know  very  well  .  .  .  they  can  clog  the  meager  term  of  court  .... 
Consequently  ...  a  crime  is  disposed  of  by  agreement  between  counsel,  and 
the  judge  is  asked  to  rubber-stamp  the  agreement  with  his  O.K. 

In  the  process  of  trading  between  the  district  attorney  and  the  defendant's 
counsel,  the  district  attorney  too  frequently  has  to  barter  a  part  of  the  whole 
of  a  well-merited  sentence  imposed  by  the  lower  court  ....    My  own  judg- 
ment .  .  .  has  convinced  me  .  .  .  that  their  lower  courts'  sentences  were 
just  ....    A  lower  court  judge  may  well  feel  that  his  useful  work  on  a  case 
is  no  more  than  a  sigh  in  a  gale.  ±§/ 

1925 


It  is  common  knowledge  that  in  a  very  large  number  of  cases  the  defen- 
dants appeal  not  for  a  jury  trial  but  to  take  advantage  of  the  congestion  in  the 
Superior  Court.l§/ 

Promptness  is  needed  in  the  criminal  law.  Promptness  is  impossible  under 
the  present  appeal  system.!!/ 

We  .  .  .  [have  been]  trying  to  do  the  work  of  1925  with  a  system 
adapted  to  1875.18/ 

1931 


The  sole  present  justification  of  the  continuance  of  the  system  of  general 
appeal  and  consequent  double  trial  is  the  preservation  of  the  right  to  jury  trial. 


16 


In  practice,  it  operates  in  most  cases  as  a  concession  to  the  criminal  elements 
and  a  correspondent  palsying  of  the  arm  of  justice.!£/ 

1933 


It  is  common  knowledge  that  most  criminal  appeals  are  for  the  purpose  of 
an  attempt  to  cut  down  the  sentence  and  in  practice  amount  to  appeals  to  an 
overloaded  district  attorney's  office  for  the  purpose  of  negotiating  a  recom- 
mendation of  a  lower  sentence.20/ 

1938 


Much  of  our  work  in  the  Boston  Municipal  Court  criminal  session  is  futile 
as  well  as  wasteful.  If  a  defendant  says,  "I  am  not  guilty,  and  I  claim  a  jury 
trial,"  he  is  wholly  within  his  rights.  I  say  he  should  go  at  once  where  he  can 
get  his  jury  trial.    Under  the  de  novo  system  when  appeals  reach  the  jury 
court,  considerably  less  than  10%  are  actually  tried  ....    I  for  one,  so  long 
as  I  am  denied  teeth  with  which  to  bite,  refuse  to  accept  any  responsibility 
when  a  popular  cry  goes  up  about  the  failure  of  the  courts  to  protect  the 
public.  And  a  system  which  tries  a  murderer  once  and  a  parking  offender 
twice  is  difficult  to  defend.^]/ 

Justice  Lummus  had  not  only  led  the  way  in  condemning  the  de  novo  system  in  1909, 
he  had  also  suggested  its  abolition  and  replacement  with  a  one-trial  system.  His  proposal 
was  that  defendants  charged  with  misdemeanors  should  be  given  a  choice  of  either  a 
bench  or  jury  trial.  If  a  bench  trial  were  chosen,  trial  would  proceed  in  the  District  Court 
and  could  be  appealed  only  on  issues  of  law.  If  a  jury  trial  were  desired,  the  District 
Court  would  determine  probable  cause  (as  it  normally  did  in  felony  cases)  and  bind  the 
defendant  over  to  the  Superior  Court  for  trial  by  jury. 

In  1912,  in  response  to  Lummus'  report,  this  type  of  reform  was  tried  on  an  experi- 
mental basis  in  civil  cases  at  the  Boston  Municipal  Court.  At  that  time  the  de  novo 
system  also  applied  to  civil  actions  and  was  just  as  wasteful  and  undesirable  as  it  was  in 
criminal  cases.  Rather  than  be  compelled  to  commence  actions  in  the  District  Court 
subject  to  appeal  to  Superior  Court,  a  plaintiff  under  the  suggested  procedure  would  have 
to  choose  at  the  outset:  If  he  wanted  a  jury  trial,  the  case  had  to  be  commenced  in 
Superior  Court;  if  he  did  not,  the  case  was  commenced  in  the  District  Court.  If  the 
defendant  wanted  a  jury  trial  in  a  District  Court  case,  he  had  to  remove  the  case  to 
Superior  Court  before  trial. 

The  experiment  worked.  The  new  procedure  decreased  Superior  Court  congestion 
and  was  permanently  established  for  civil  cases  in  all  Massachusetts  District  Courts. 
Based  on  the  success  of  this  experiment,  the  Massachusetts  Judicature  Commission,  in  its 
final  report,  urged  that  this  same  type  of  reform  be  applied  to  criminal  cases,  i.e.  that 
District  Court  criminal  defendants  be  forced  to  choose  at  the  outset  between  a  District 
Court  bench  trial  or  a  Superior  Court  jury  trial,  with  the  results  of  either  appealable  only 
on  issues  of  law. 

We  believe  that  the  experience  of  the  past  eight  years, 
under  the  act  of  1912,  on  the  civil  side,  has  been  sufficient  to  show 
the  wisdom  of  extending  the  same  idea  to  criminal  cases  .  .  .  .22/ 
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Repeated  attempts  to  abolish  the  de  novo  system  focused  on  this  proposal.  In  1925, 
the  newly  formed  Judicial  Council,  in  its  first  report,  supported  the  reform  previously 
proposed  by  the  Judiciature  Commission: 

We  believe  this  plan  is  a  simple,  businesslike  arrangement. 
We  believe  it  will  work  effectively  in  practice.  It  is  not  new.  It  has  been 
discussed  and  argued  over  for  ten  years  or  more    ....  1A! 

This  reform  was  urged  again  in  the  seventh  report  of  the  Judicial  Council  (1931), 
which  included  a  draft  of  appropriate  legislation,  and  was  reiterated  in  the  tenth, 
eleventh,  twelfth,  thirteenth,  and  sixteenth  reports  of  the  Council. 

The  tenth  report  (1934)  explained  that  the  proposed  reform  failed  in  the  1933  legis- 
lature because  several  legislators  believed  it  would  result  in  worse  congestion  in  the 
Superior  Court.  The  report  rebutted  this  belief  by  stating  that  the  same  fears  had  been 
expressed  regarding  the  reform  on  the  civil  side  in  1912,  and  had  proven  baseless.  The 
twelfth  report  (1936)  questioned  whether  the  $275,000  expense  of  running  the  Boston 
Municipal  Court  was  justified,  given  the  fact  that  any  defendant  receiving  any  substantive 
sentence  could  overturn  it  so  easily.  The  sixteenth  report  (1940)  urged  the  adoption  of  the 
"elective"  system  in  a  section  entitled  "How  Boston  Can  Save  Money." 

Thus,  though  the  need  for  abolition  of  the  de  novo  system  had  been  clearly  identified 
in  1909  and  repeatedly  reiterated  for  the  next  thirty-one  years,  the  system  proposed  as  a 
substitute  was  not  enacted.  If  the  de  novo  system  were  to  be  replaced  with  a  one-trial 
system,  where  would  the  jury  trials  claimed  in  such  a  system  be  held?  There  were  only 
two  possibilities:  the  District  Court  or  the  Superior  Court.  The  reformers  chose  Superior 
Court,  probably  because  instituting  a  jury  trial  system  in  the  District  Courts,  where  none 
previously  existed,  seemed  unrealistic.  But  the  reform  repeatedly  failed  due  to  fear  that 
it  would  open  the  floodgates  and  allow  minor  criminal  matters  to  flow  unrestricted  into 
Superior  Court. 

During  the  years  1940  to  1970  the  voices  that  had  been  raised  against  the  de  novo 
system  and  that  had  called  for  reform  were  silent.  The  focus  of  reform  in  the  District 
Courts  appeared  to  shift  primarily  to  the  need  to  end,  or  at  least  curtail,  the  office  of  the 
District  Court  part-time  judge. 

However,  due  to  the  persistence  of  a  few  individual  reformers,  a  small  wedge  was 
driven  into  the  de  novo  system  in  1961.  This  was  the  institution  of  criminal  jury  trials  in 
the  Worcester  and  Cambridge  District  Courts  as  an  option  for  defendants  in  the  de  novo 
system.24/  Rather  than  claim  de  novo  appeal  to  the  Superior  Court,  defendants  in 
District  Courts  in  Worcester  County  and  in  Cambridge  could  receive  their  de  novo  retrials 
in  jury  sessions  conducted  in  the  Worcester  and  Cambridge  District  Courts,  respectively. 
This  "experiment"  was  to  last  three  years.  Instead  of  expiring,  this  procedure  was  made 
permanent  and  gradually  spread  to  almost  all  other  regions  of  the  Commonwealth.  The 
object  of  the  reform  was  to  minimize  one  of  the  evils  of  de  novo,  the  delay  caused  by 
appeal  to  the  Superior  Court.  Since  most  defendants  benefited  from  such  delay,  the 
District  Court  de  novo  option  was  not  commonly  chosen,  except  in  those  cases  where 
findings  of  guilt  after  the  bench  trial  resulted  in  loss  or  suspension  of  motor  vehicle 
drivers'  licenses  during  the  pendency  of  de  novo  appeal.  But  it  did  constitute  an  important 
foothold  for  criminal  jury  trials  in  the  District  Courts. 
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The  silence  on  the  topic  of  trial  de  novo  was  broken  in  1970  with  the  publication  in 
that  year  of  The  Quality  of  Justice  in  the  Lower  Criminal  Courts  of  Metropolitan  Boston, 
published  by  the  Lawyer's  Committee  for  Civil  Rights  Under  Law.^/  This  report 
analyzed  the  operations  of  six  District  Courts,  including  the  Boston  Municipal  Court, 
concentrating  on  statistical  analyses  of  trials  in  these  courts. 

Regarding  trial  de  novo,  the  authors  reached  the  same  conclusions  set  forth  in  this 
report:  The  gradual  evolution  of  the  local  level  of  the  judicial  system  from  informal  pro- 
ceedings held  by  individual  justices  of  the  peace  to  a  statewide  system  of  District  Courts 
with  appointed  judges  subject  to  the  rule  of  law  had  eliminated  one  of  the  two  reasons  for 
the  existence  of  the  de  novo  system.  Moreover,  the  de  novo  system  had  come  to  perpetu- 
ate informality.  The  authors  pointed  in  particular  to  the  pressures  on  the  defendant  that 
could  result  from  his  right  to  claim  de  novo  appeal.  For  example,  it  was  said  that  a  court 
could  impose  a  jail  sentence  and  then  suspend  it  if  the  defendant  agreed  to  forego  his 
right  to  claim  de  novo  appeal. 

The  other  rationale  for  the  de  novo  system,  argued  the  authors,  had  also  been  under- 
cut. Trial  de  novo  had  been  necessary  to  insure  prompt  justice  without  loss  of  the  right  to 
jury  trial  because  a  jury  trial  could  not  be  provided  right  away.  The  only  courts  that  could 
conduct  such  a  trial  had  sat  only  once  each  year  or  in  a  distant  location. 

Today  there  is  no  longer  a  practical  need  for  defendants  who 
want  a  jury  trial  first  to  submit  to  a  non-jury  trial.  The  jury 
court  in  urban  areas— the  Superior  Court— sits  full  time  in 
convenient  places  throughout  Massachusetts,  and  could 
therefore  take  jurisdiction  immediately  when  a  defendant 
requests  a  jury  trial.  Moreover,  district  courts  today  are 
professionally  equipped  to  administer  jury  trials  as  do  lower 
courts  in  many  other  jurisdictions.26/ 

Two  alternative  one-trial  systems  were  suggested.  One,  like  the  reform  urged 
repeatedly  from  1909  to  1940,  would  have  District  Court  defendants  who  wanted  a  jury 
trial  sent  immediately  to  Superior  Court.  The  other  would  provide  jury  trials  in  the 
District  Courts  for  those  who  wanted  them. 

But  caution  was  advised. 

[T]  he  trial  de  novo  system  is  so  integral  and 
entrenched  a  part  of  the  administration  of  criminal  justice 
in  Massachusetts  that  any  change  in  its  operation  must  come 
gradually  and  with  full  assessment  of  the  impact  of  the 
changes  on  the  court  system.  Immediate  abolition  might 
create  more  severe  problems  than  it  would  resolve.!?/ 

Accordingly,  a  "phased"  process  of  change  was  recommended. 

The  recommendations  regarding  the  elimination  of  trial  de  novo  made  in  The  Quality 
of  Justice  were  reflected  the  following  year  in  a  sweeping  six-point  court  reform  legisla- 
tive package  submitted  by  Governor  Francis  W.  Sargent.  With  regard  to  trial  de  novo,  the 
abolition  of  which  formed  one  of  the  points  of  his  proposal,  Governor  Sargent  said  the 
following: 
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The  single  most  pressing  problem  in  the  district  courts 
is  the  trial  de  novo  system.    Its  vices— unfairness,  waste, 
and  lack  of  decorum— have  long  been  noted  ....  The 
whole  system  of  trial  de  novo  gives  to  the  criminal  defen- 
dant with  a  lawyer  an  advantage  unwarranted  by  the  needs 
of  justice  and  unfair  to  the  interest  of  society  in  effectively 
dealing  with  crime.  If  we  are  to  deal  effectively  with 
crime,  while  maintaining  the  highest  level  of  fairness,  the 
district  courts  must  offer  in  the  first  instance  a  speedy,  fair 
and  final  trial  of  the  facts.  These  the  present  trial  de  novo 
system  does  not  perm  it.  28/ 

While  The  Quality  of  Justice  generated  strong  reaction  and,  in  fact,  lead  to  several 
reforms,29/  neither  it  nor  subsequently  proposed  legislation  succeeded  in  bringing  about 
the  abolition  of  the  de  novo  system. 

By  1975,  two  of  the  harmful  products  of  the  de  novo  procedure,  delay  and  sentence 
reduction  on  de  novo  appeal,  had  reached  alarming  proportions.  A  detailed  study  con- 
ducted by  a  Harvard  undergraduate  student  revealed  the  dimensions  of  the  problem.i£'  In 
short,  "[v]  irtually  all  defendants  incarcerated  at  the  lower  level  appeal,  and  virtually  all 
defendants  who  appeal  are  released."!!/ 

By  1976  the  pressure  for  change  in  the  Massachusetts  judicial  system  in  general 
had  become  irresistable.  In  that  year  Governor  Michael  S.  Dukakis  appointed  a 
Commission  headed  by  Professor  Archibald  Cox  to  study  the  functioning  of  the 
Massachusetts  judicial  system  and  make  recommendations  for  reform.  In  its  report,  the 
Commission  concluded  that  the  "administration  of  justice  in  Massachusetts  stands  on  the 
brink  of  disaster.  Its  primary  failings  are  delay  and  waste. "12/  Among  the  chief  causes 
for  that  delay  and  waste,  the  report  listed  the  "overlapping"  jurisdiction  of  the  Superior 
Court  and  the  District  Courts,  "with  decisions  of  the  latter  always  subject  to  trial  de  novo 
in  the  former,"  resulting  in  "duplication  and  delay."  The  report  noted  that  fully  half  of 
the  enormous  Superior  Court  criminal  case  backlog  (35,000  cases  in  1977)  had  come  to  that 
court  on  de  novo  appeal  following  District  Court  trial  and  conviction.!^/ 

The  report  also  endorsed  earlier  conclusions  made  by  a  District  Court  committee 
that  the  existing  de  novo  system  resulted  in  delay,  pressure  for  lenient  plea  bargaining  and 
sentence  reduction  in  Superior  Court,  and  adversely  affected  the  quality  of  justice  in  the 
District  Courts.^/ 

After  formally  recognizing  the  damage  inflicted  by  the  de  novo  system,  the 
Commission  recommended  legislative  reform.  That  reform  was  aimed  at  minimizing  some 
of  the  more  obvious  symptoms  of  the  de  novo  system,  namely,  delay  and  its  inevitable 
counterpart,  sentence  reduction.  Specifically,  it  was  recommended  that  the  forum  for  de 
novo  appeal  be  changed  from  the  Superior  Court  to  the  District  Courts.  That  is,  cases  in 
which  the  defendant  claimed  a  de  novo  appeal  would  not  be  transferred  to  the  Superior 
Court  but  rather  would  be  retried  in  the  District  Courts.!!/ 

The  Commission  had  concluded  that  much  of  the  delay  associated  with  de  novo 
appeal  resulted  from  the  administrative  burden  of  transferring  cases  between  "levels" 
within  the  judicial  system.  Significantly,  the  Commission  also  recommended  that  District 
Court  defendants  be  given  the  option  of  avoiding  the  de  novo  system  by  claiming  a  jury 
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trial  "in  the  first  instance"  in  the  District  Court.  These  reforms  were  enacted  into  law 
and  became  effective  on  January  I,  1979.36/ 

Thus,  it  had  taken  over  fifty  years  from  the  time  the  de  novo  system  had  been  re- 
vealed as  obsolete  and  an  impediment  to  justice  to  substantially  change  that  system.  And 
when  change  did  come,  it  was  partial  and  incomplete.  The  de  novo  system,  though  signifi- 
cantly modified,  had  been  maintained.  Legislative  reform  had  addressed  some  of  the 
destructive  symptoms  of  the  then-existing  de  novo  system  by  restructuring  that  system. 
But  left  unresolved  were  the  fundamental  problems  that  had  been  criticized  for  over  half 
a  century— the  delay  and  duplication  that  is  inherent  in  any  system  guaranteeing  retrial  to 
a  "dissatisfied"  defendant,  and  the  distortions  and  dysfunctions  such  a  system  inevitably 
entails.  The  recommended  reforms  and  ensuing  legislation  stopped  short  of  a  final 
abolition  of  the  de  novo  procedure  because  of  understandable  concern  for  the  unknown 
impact  of  such  a  change  and  because  of  certain  erroneous  presumptions  concerning  the 
effectiveness  of  the  de  novo  procedure.  The  "myths"  of  the  de  novo  system  that 
prevented  thorough  reform  are  explored  in  a  subsequent  Section  I  C  of  this  report. 

Let  it  suffice  here  to  conclude  that  the  rationale  on  which  the  de  novo  system  was 
originally  based  disappeared  at  least  as  long  ago  as  the  turn  of  the  century.  By  that  time 
it  had  become  recognized  that,  though  it  had  been  instituted  to  guarantee  the  availability 
of  a  formal  trial  and  to  protect  defendants  from  the  "rough  justice"  of  the  early 
magistrates,  the  de  novo  system  had  become  a  cause  of  continued,  inappropriate 
informality  in  the  local  courts,  and  a  procedural  right  most  often  claimed  for  the  delay 
and  sentence  reduction  it  virtually  guaranteed,  not  for  the  jury  trial  it  was  intended  to 
provide.  The  major  reforms  in  the  de  novo  system  accomplished  in  1979  did  not  address 
the  fundamental  problems  caused  by  the  de  novo  procedure.  Those  problems,  discussed  in 
the  next  section  of  this  report,  continue  to  exist.  And  because  of  them  the  need  for 
abolition  of  the  de  novo  system  continues  to  be,  just  as  it  was  in  1909,  "great  and 
pressing.  "37/ 

B.      Problems  Caused  by  The  De  Novo  System 

To  fully  justify  the  abolition  of  a  procedure  so  ingrained  in  our  system  of  criminal 
justice,  a  detailed  review  of  the  failings  of  that  system  in  present  day  terms  is  warranted. 
Specific  reasons  must  be  given  with  which  to  answer  the  question,  "Why  abolish  the  de 
novo  system?" 

Such  a  review  already  has  been  undertaken.  In  1975,  a  committee  of  District  Court 
Judges  was  established  by  the  late  Franklin  N.  Flaschner,  then  Chief  Justice  of  the 
District  Courts,  for  the  express  purpose  of  examining  the  trial  de  novo  procedure  so  as  to 
"understand  its  effect  on  the  quality  of  the  judicial  process  in  Massachusetts,  particularly 
in  the  District  Courts."!8./ 

The  overall  conclusion  reached  by  the  Committee  was  that  "the  elimination  of  trial 
de  novo  is  necessary  as  a  matter  of  public  policy. "39/  This  conclusion  flowed  from  the 
Committee's  findings  regarding  the  impact  of  the  de  novo  procedure  on  the  three  major 
components  of  the  criminal  justice  system:  the  impact  on  the  quality  of  justice  provided 
by  that  system,  on  law  enforcement,  and  on  the  rights  of  the  accused. 

What  follows  here  is  a  summary  of  the  findings  in  each  of  those  three  areas,  updated 
to  reflect  developments  that  have  occurred  since  publication  of  the  Committee's  report  in 
January  of  1976.  There  has  been  one  major  change  relevant  to  the  de  novo  system  in  that 
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seven-year  period,  namely,  the  restructuring  of  the  system  in  1979  whereby  all  de  novo 
appeals  were  shifted  from  Superior  Court  to  the  District  Courts,  with  the  additional 
option  for  defendants  to  avoid  the  de  novo  system  altogether  and  obtain  a  jury  trial  "in 
the  first  instance"  in  the  District  Court.  With  the  exception  of  that  change,  the  impact  of 
which  is  discussed  below,  there  has  been  no  reform  ameliorating  the  failings  of  the  de 
novo  system  as  identified  by  the  Committee  in  its  1976  report. 

1.       The  Impact  of  Trial  De  Novo  on  the  Quality  of  Justice. 

The  major  flaw  of  the  trial  de  novo  procedure  in  terms  of  the  quality  of  justice 
provided  by  the  courts  is  its  impact  on  the  sentencing  process  and  on  the  quality  of  trial 
procedure.  Clearly,  trial  judges  should  be  free  to  impose  the  sentences  they  determine 
are  warranted  based  solely  on  the  relevant  factors  (which  trial  judges  are  in  the  best 
position  to  know),  consistent  with  the  law  and  based  on  their  experience  and  sentencing 
philosophy.  The  de  novo  system  profoundly  interferes  with  this  process. 

The  District  Court  judge  is  constantly  aware  that  an  appeal 
by  the  defendant  will,  in  effect,  eradicate  whatever  sentence 
[he  or  she]  imposes.  This  fact  discourages  the  careful  thought 
required  in  the  delicate  process  of  imposing  reasoned  and  appro- 
priate sentences.!^/ 

This  awareness  can  interfere  with  the  sentencing  process  so  as  to  result  in  sentences 
that  are  either  more  lenient  or  more  harsh  than  would  otherwise  be  ordered.  A  lighter 
sentence  than  that  actually  warranted  may  be  ordered  in  the  hope  that  the  defendant  will 
accept  the  sentence  and  not  appeal.  This  may  be  done  so  that  the  sentencing  judge  can 
maintain  some  control  over  the  defendant,  rather  than  have  the  defendant  appeal,  in 
which  case  he  or  she  will  be  unsupervised  and  without  benefit  of  any  potentially 
rehabilitating  influence  until  the  case  is  disposed  of  on  appeal.  For  example,  "a  sentence 
of  incarceration  may  be  imposed  and  then  suspended,  with  probation,  not  necessarily 
because  this  is  the  best  disposition  possible,  but  rather  on  the  theory  that  because  the 
defendant  will  avoid  actual  incarceration  he  will  not  appeal,  and  that  if  the  probationary 
terms  are  violated,  sentence  may  then  be  imposed,  from  which  no  appeal  lies."  il/ 

Alternatively,  a  harsher  sentence  than  that  actually  warranted  may  result,  given  the 
influence  of  the  de  novo  system. 

The  overly-harsh  sentence  may  be  the  judge's  response  to 
community  pressures,  for  he  knows  that  appeal  de  novo  provides 
an  escape  from  the  severity  of  the  sentence.  Or,  because  he 
knows  that  a  jail  sentence  would  be  appealed,  he  may  impose  an 
unusually  long  suspended  sentence  when  a  jail  sentence  of  short 
duration  is  all  that  is  warranted.!^/ 

In  addition  to  its  distorting  effect  on  the  sentencing  process,  the  trial  de  novo 
procedure  also  exerts  a  serious  negative  influence  on  trial  procedure. 

There  is  a  subtle  pressure  for  all  trial  participants  to  treat 
matters  of  practice  and  procedure  as  being  relatively 
unimportant,  because,  if  the  defendant  is  dissatisfied  with  the 
conduct  of  his  trial,  he  can  always  appeal  and  render  the  trial  a 
nullity.!!/ 
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Under  these  circumstances,  it  is  not  surprising  that  some  trial  lawyers  regard  the 
District  Court  bench  trial  as  merely  a  "dress  rehearsal.  "M/  Since  the  entire  trial  and  any 
alleged  errors  in  substantive  or  procedural  law  associated  with  it  will  be  rendered  moot  by 
the  defendant's  claim  of  de  novo  appeal,  it  is  virtually  inevitable  that  the  character  of 
that  proceeding  will  suffer.il/ 

In  contrast,  a  one-trial  system  with  normal  appellate  review  could  only  encourage 
adherence  to  applicable  law  and  procedural  rules,  to  the  benefit  of  all  involved— the 
defense,  the  prosecution,  and  the  court  itself.  Such  a  system  would  foster  better  trial 
procedures  for  which  all  participants  have  been  duly  trained  and  to  which  both  parties  in 
each  case  are  fully  entitled,  and  would  provide  the  corrective  technique  normally  present 
in  the  judicial  process,  without  which  inappropriate  procedures  can  go  uncorrected.  These 
factors  form  the  basis  for  the  nationwide  consensus  favoring  the  abolition  of  trial  de  novo 
as  expressed  in  the  Report  on  Courts  of  the  National  Advisory  Commission  on  Criminal 
Justice  Standards  and  Goals  (Washington,  D.C.,  1973).ig/ 

At  root,  the  de  novo  system  inevitably  demeans  the  District  Court  bench  trial  by 
implying  that  the  trial  need  not  meet  the  high  standards  applicable  to  trials  generally,  and 
that  therefore  those  defendants  who  do  not  obtain  a  result  suitable  to  them  must  be 
assured  a  brand  new  trial.  The  implicit  presumption  that  the  District  Court  bench  trial  is 
a  kind  of  second-class,  informal  preliminary  is  a  self-perpetuating  impediment  to  proper 
procedure,  and  provides  perhaps  the  best  reason  for  the  abolition  of  the  de  novo  system. 

This  is  not  to  say  that  relative  informality  of  procedure  and  expeditious  disposition 
of  cases  are  not  appropriate,  or  even  essential,  in  the  District  Courts.  Clearly  they  are. 
The  volume  of  the  caseload  and  the  need,  and  in  many  cases  the  desire,  of  both  the 
defense  and  prosecution  to  dispose  of  a  case  quickly  demand  that  in  many  instances  the 
formalities  of  trial  procedure  be  avoided.  The  critical  distortion  created  by  the  de  novo 
system,  however,  is  that  the  pressure  for  informality  often  is  expressed  in  the  context  of 
the  bench  trial.  Actual  trial  of  the  facts  becomes  of  much  lesser  importance  than  merely 
getting  an  acceptable  disposition,  and  the  entire  proceeding  becomes  "result  oriented. nzU 

In  the  one-trial  system  proposed  in  this  report,  this  is  avoided.  The  prosecution  and 
defense  are  provided  with  all  of  the  flexibility  needed  to  explore  and  obtain  from  the 
court  a  quick,  fair  and  acceptable  disposition.  This  occurs  where  it  is  appropriate:   at  the 
pretrial  stage.  Only  if  such  a  result  is  impossible  does  the  matter  move  to  the  trial  stage 
(either  jury  or  non-jury).  These  aspects  of  the  proposed  one-trial  system  are  explained  in 
Section  HI. 

The  final  negative  impact  of  the  de  novo  system  on  the  quality  of  justice  relates  to 
public  perceptions. 

[A]  lack  of  public  respect  for  the  District  Courts  is 
inevitable  if  all  of  its  actions  can  be  rendered  meaningless  by 
claim  of  appeal.  Considering  the  importance  of  the  District 
Courts  in  terms  of  the  number  of  citizens  appearing  before  them 
and  the  critical  nature  in  human  terms  of  the  cases  dealt  with, 
the  lack  of  public  confidence  is  an  extremely  serious  problem. M' 

In  this  regard,  one  need  only  consider  the  number  of  District  Court  bench  trials  that 
occur  and  the  number  of  citizens  involved— victims,  witnesses,  relatives,  observers,  and 
defendants.  Their  reaction  to  the  fact  that  the  trial  itself  may  have  been  less  formal  than 
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they  would  have  envisioned,  and  their  reaction  to  the  fact  that  upon  its  conclusion  and 
following  the  judge's  sentence  the  entire  process  has  been  rendered  meaningless,  can  only 
be  one  of  disillusionment  if  not  outright  cynicism. 

2.      The  Impact  of  Trial  De  Novo  on  Law  Enforcement. 

Society  enforces  its  laws  and  seeks  to  reduce  their  violation  primarily  through  the 
disposition  of  individual  criminal  cases.  Regardless  of  what  theory  one  espouses  for  the 
role  of  the  judicial  system  in  dealing  with  those  accused  and  found  guilty  of  crime- 
rehabilitation,  incapacitation,  deterrence,  or  retribution— one  fact  can  be  agreed  on  by 
all:  "[T]  he  public  interest  in  reducing  crime  is  best  served  by  the  courts  when  they  can 
impose  final  dispositions,  promptly,  after  fair  trials, "49/ 

Perhaps  no  other  factor  is  more  widely  agreed  upon  among  those  who  have  studied 
criminal  justice  systems  than  the  principle  that  unnecessary  delay  between  the  time  of 
arrest,  on  the  one  hand,  and  trial  and  final  disposition,  on  the  other,  is  critically  damaging 
to  any  and  all  of  the  goals  of  the  criminal  justice  system  J>0/ 

Under  the  de  novo  system  as  it  existed  up  to  1979,  that  delay  reached  unacceptable 
proportions.  Under  that  system,  de  novo  trials  could  be  held  only  in  the  Superior  Court. 
Delays  between  the  time  a  case  on  appeal  was  entered  in  Superior  Court  and  the  final 
disposition  of  that  case  had  reached  an  average  of  five  months  in  Suffolk  County,  and 
delay  in  certain  other  counties  was  considerably  worse,  with  delay  of  more  than  a  year  in 
many  casesJii' 

The  consequences  of  such  delay  are  devastating  from  a 
public  interest  viewpoint.  If  deterrence  is  a  legitimate  law 
enforcement  objective,  the  more  delayed  the  final  disposition 
of  a  defendant's  case  the  less  the  deterrent  effect. 
Moreover,  those  defendants  who  require  incarceration  for 
rehabilitative  purposes  or  merely  to  punish  them  remain  on 
the  street  between  the  District  Court  disposition  and  hearing 
in  Superior  Court.  Those  who  could  be  rehabilitated  in  the 
community  in  drug,  alcoholic  or  other  programs  remain 
unsupervised.  They  are  free  for  months  or  years  to  commit 
further  crimes  before  a  final  disposition  of  their  original 
offense.  Although  the  defendant  must  "recognize," 
personally  or  via  money  bail,  he  is  not  under  any  type  of 
court  supervision  that  might  prevent  him  from  committing 
further  crimes.12/ 

In  addition,  cases  become  more  difficult  to  prove  over  time  as  witnesses  disappear, 
their  memories  fade  or  they  become  disillusioned  or  frustrated  after  repeated  court 
appearances. 

Delay  attributable  to  de  novo  appeal  also  is  conducive  to  defaults.  Under  the  pre- 
1979  de  novo  system,  defaults  at  the  time  of  Superior  Court  appearance  had  reached  25% 
in  Suffolk  County.^!'  Where  a  summons  from  Superior  Court  to  appear  for  de  novo  retrial 
was  served  on  a  defendant  (assuming  the  defendant  still  could  be  located)  many  months 
after  District  Court  disposition  and  perhaps  as  much  as  a  year  or  more  from  the  time  of 
the  commission  of  the  crime  in  question,  it  is  not  surprising  that  neither  the  defendant  nor 
the  victim  or  witnesses  would  take  the  system  too  seriously. 
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More  important,  those  defendants  most  likely  to  receive  a  harsh  sentence  at  the 
bench  level,  and  therefore  most  likely  to  claim  appeal  in  the  first  place,  are  those  likely 
to  have  committed  the  most  serious  offenses.  Worse  still,  among  this  group  is  most  likely 
to  be  the  "career  criminal,"  the  repeat  offender,  just  the  individual  for  whom  swift  and 
sure  procedures  are  most  important.  "The  conclusion  is  inescapable  that  the  system  is 
used  most  frequently  by  precisely  those  persons  from  whom  society  most  wants 
protection.  "54/ 

Finally,  under  the  pre-1979  system  the  excessive  delay  most  often  resulted  in  signifi- 
cant sentence  reductions  and  the  "packaging"  of  the  case  originally  appealed  together 
with  appeals  of  subsequent  convictions  for  crimes  committed  while  the  original  appeal 
was  pending.  "[T]  he  statistics  as  well  as  the  experience  of  the  District  Court  judge 
demonstrate  that  sentences  are  systematically  and  substantially  reduced  in  Superior  Court 
to  a  degree  far  in  excess  of  what  could  be  deemed  reasonably  necessary."  55/ 

For  all  of  these  reasons,  the  Legislature,  in  the  Court  Reorganization  Act  of 
1978,  56/  moved  the  forum  for  District  Court  de  novo  appeals  from  Superior  Court  to  the 
District  Courts  themelves,  intending  thereby  to  reduce  the  delay  in  the  disposition  of 
these  appeals  and  in  the  process  eliminate  the  evils  directly  attributable  to  that  delay: 
excessive  sentence  reduction,  "packaging,"  loss  of  witnesses  and  testimony,  defaults,  etc. 
In  addition,  the  legislation  provided  defendants  a  means  to  avoid  the  de  novo  system 
altogether  and  obtain  a  jury  trial  "in  the  first  instance." 

The  new  system,  involving  regionally  located  jury  sessions  within  the  District  Court 
Department  and  detailed  procedures  governing  the  claim,  transmittal  and  disposition  of  de 
novo  appeals,  has  attained  its  intended  goal  of  reducing  delay JLZ/ 

Though  successful,  that  reform  only  reduced  the  delay  that  is  inherent  in  any  de 
novo  system.  Significant  further  reduction  of  delay  can  be  achieved  only  through 
elimination  of  the  de  novo  procedure  itself.58/  As  long  as  the  de  novo  system  is 
maintained,  delay,  and  all  of  the  evils  it  spawns  in  terms  of  effective  law  enforcement, 
will  continue. 

3.      The  Impact  of  Trial  De  Novo  on  Defendants'  Rights. 

It  is  true  that,  at  least  in  some  sense,  the  trial  de  novo  process  affords 
benefits  to  defendants.  These  benefits  are  (1)  the  opportunity  for  rapid,  inexpensive  and 
relatively  informal  disposition  of  the  case,  and  (2)  extended  discovery  of  the  prosecution's 
case,  which  is  very  useful  should  de  novo  appeal  be  claimed.  However,  as  is  explained  in 
the  next  section  of  this  report,  the  proposed  one-trial  system  will  provide  for  prompt  and 
informal  dispositions  even  more  effectively  than  does  the  present  de  novo  system  and 
without  any  of  the  serious  drawbacks  that  the  de  novo  system  entails.  Moreover,  the 
proposed  one-trial  system  will  fully  protect  the  defendant's  legitimate  right  to  discovery 
by  means  of  procedural  rules  which  now  apply  in  both  the  District  and  Superior  Court 
Departments. 

Beyond  the  "advantages"  of  the  de  novo  system  are  the  underlying  disadvantages  to 
the  defendant.  First  there  are  those  cases  in  which  a  defendant  loses  a  valuable  right 
upon  a  District  Court  conviction  following  a  bench  trial.  For  example,  a  defendant 
accused  of  drunk  driving  will  not  avoid  loss  of  his  driver's  license  following  a  bench  trial 
conviction  even  though  he  claims  de  novo  appeal.  He  must  await  acquittal  or  "favorable 
termination"  of  the  case  in  the  jury  session.5_9/  a  bench  trial  conviction  can  result  in 
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other  severe  administrative  consequences,  such  as  ineligibility  for  a  firearm  identification 
card,  notwithstanding  claim  of  de  novo  appealJ>£/ 

While  it  is  true  that,  since  1979,  defendants  can  avoid  such  difficulties  by  sidestep- 
ping the  initial  bench  trial  and  going  directly  to  the  jury  session,  this  means  little  to  the 
defendant  who  chooses  the  initial  bench  trial  for  any  of  a  number  of  reasons  (including 
expectation  of  a  disposition  short  of  conviction)  and  is  found  guilty. 

There  are  other  serious  problems  awaiting  the  defendant  who  seeks  the  purported 
benefits  of  the  initial  bench  trial  and  is  found  guilty,  notwithstanding  his  claim  of  de  novo 
appeal.  Pending  the  appeal,  the  defendant  must  live  with  the  fact  of  conviction.  Although 
the  District  Court  sentence  is  effectively  nullified  when  the  defendant  claims  an  appeal, 
severe  personal  and  financial  consequences  can  result  from  the  conviction.  A  conviction 
may  disrupt  or  curtail  an  individual's  employment,  drain  his  financial  resources,  create 
adverse  publicity,  injure  his  reputation  and  create  anxiety  in  him,  his  family  and  his  friends. 

The  fact  of  conviction  may  also  trigger  other  undesirable  consequences.  The  convic- 
tion may  affect  a  defendant's  probation  or  sentence  on  an  earlier  charge.  It  is  always  a 
condition  of  probation  that  a  defendant  not  commit  another  crime.  If  found  guilty  in  the 
District  Court  of  committing  an  additional  crime,  notwithstanding  having  appealed  the 
defendant  may  still  be  subject  to  surrender  for  a  probation  violation  which  could  lead  to 
the  imposition  of  the  sentence  in  the  earlier  case.  Conviction  may  also  hinder  the  right  to 
be  released  on  bail  in  the  immediate  case  or  in  subsequent  cases.  Action  in  these  other 
areas  is  not  suspended  pending  an  appeal.^1/ 

Regarding  expense,  a  defendant  with  a  moderate  income  who  does  not  qualify  for 
court-appointed  counsel  may  consider  the  cost  of  a  second  trial  prohibitive  and,  accord- 
ingly, may  choose  to  accept  probation  or  a  suspended  sentence  rather  than  seek  a  second 
trial  that  would  prove  his  innocence,  basing  this  decision  solely  on  financial  considerations. 

In  summary,  aside  from  its  apparent  benefits  (which,  as  will  be  shown  are  better 
provided  in  the  proposed  one-trial  system),  the  de  novo  system,  in  fact,  exposes  each 
defendant  to  a  variety  of  burdens  and  costs,  none  of  which  are  necessary  or  justified. 
These  problems,  taken  together  with  those  outlined  above  regarding  the  quality  of  justice 
and  impact  on  law  enforcement,  clearly  support,  on  specific  present-day  terms,  the  call 
for  the  abolition  of  the  trial  de  novo  system.62/ 

C.     The  Myths  of  the  De  Novo  System 

In  light  of  the  widespread  recognition  of  the  de  novo  system  as  a  negative  rather 
than  positive  feature  of  the  Massachusetts  judicial  system,  the  question  arises  as  to  why  it 
has  survived  to  the  present  day. 

First,  the  only  alternative  to  the  de  novo  system  for  many  years  was  thought  to  be  a 
one-trial  system  in  which  all  District  Court  defendants  desiring  a  jury  trial  would  have 
their  cases  transferred  to  Superior  Court.  This  was  considered  the  only  feasible  reform 
because  the  District  Courts  had  never  conducted  jury  trials,  and  creating  a  jury  trial 
capacity  in  the  District  Courts  was  not  seen  as  a  practical  possibility.  While  many  felt 
that  a  one-trial  system,  with  bench  trials  in  the  District  Courts  and  jury  trials  in  the 
Superior  Court,  was  an  acceptable  solution  to  the  evils  of  de  novo,  legislation  to  achieve 
this  reform  was  repeatedly  defeated,  apparently  on  the  grounds  that  the  Superior  Court 
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might  be  overwhelmed  by  the  number  of  District  Court  defendants  who  would  claim  jury 
trials.    This  basis  for  resistance  to  the  abolition  of  de  novo  has  now  been  eliminated. 
Jury  trials  in  criminal  cases  have  been  provided  in  the  District  Courts  since  1961,  and  since 
1979  all  jury  trials  in  District  Court  criminal  cases  have  been  held  in  the  District  Courts, 
albeit  as  part  of  the  continued  use  of  a  de  novo  procedure. 

With  the  elimination  of  this  first  reason  for  maintaining  de  novo,  the  continued 
existence  of  de  novo  must  be  attributed  to  three  remaining  grounds.  It  is  ironic  that  these 
grounds  have  served  to  perpetuate  the  de  novo  system,  because  they  are  based  on  assump- 
tions that,  while  perhaps  understandable,  are  not  accurate.  Because  they  have  taken  on 
the  aura  of  "conventional  wisdom"  over  the  years,  and  because  upon  review  they  appear  to 
be  unsupportable,  they  are  referred  to  here  as  the  "myths"  of  the  de  novo  system. 

The  Myth  of  Substantive  Rights 

The  first  of  the  myths  is  that  the  de  novo  system  should  be  maintained  because  it 
protects  the  substantive  rights  of  defendants.  This  argument  appears  to  proceed  from  the 
assumption  that  in  a  one-trial  system,  the  District  Court  defendant  would  be  at  the  "mercy" 
of  a  particular  District  Court  judge,  and  that  the  supposed  vagaries  of  sentencing  are  such 
that  this  would  be  unacceptable.  The  defendant  must  have  available  a  "second  bite  at  the 
apple,"  so  the  argument  goes,  to  protect  him  or  her  from  the  judge  whose  final  sentence, 
while  legally  within  the  statutory  range  and  thus  not  subject  to  revision  as  an  error  of  law, 
might  nonetheless  be  thought  somehow  excessive. 

Even  assuming  that  such  "unacceptable"  sentencing  could  and  would  occur  in  a  one- 
trial  system,  this  argument  fails  for  the  simple  reason  that  in  the  one-trial  system  proposed 
in  this  report,  a  defendant  would  not  be  subject  to  final  disposition  by  a  single,  particular 
judge.  This  is  because  that  system  must,  of  practical  necessity,  remain  a  "two-tiered" 
one-trial  system.  Since  jury  trials  cannot  be  conducted  at  every  District  Court,  there 
must  be  maintained  the  present  system  of  regionalized  jury  sessions  operating  at  particular 
District  Courts.  Under  this  proposed  system,  as  more  fully  described  in  Section  III  A  of 
this  report,  every  defendant  can  (1)  "test  the  waters"  at  the  local  court  by  means  of  a 
request  for  a  continuance  without  a  finding  or  by  tendering  a  guilty  plea  with  an  agreed- 
upon  sentence  recommendation,  and  (2)  claim  a  jury  trial,  in  which  event  the  case  is  trans- 
ferred to  a  jury  session.^/ 

The  proposed  system  is  just  as  flexible  as  the  present  de  novo  system  in  terms  of  a 
defendant's  ability  to  "protect  himself"  from  an  anticipated  final  disposition  perceived  to 
be  unduly  harsh.  The  critical  difference  is  that  in  the  proposed  one-trial  system,  that 
flexibility  is  preserved  without  the  necessity  of  the  "voidable"  bench  trial.  At  the  same 
time,  the  one-trial  system  ensures  that  when  a  defendant  is  tried,  the  result  in  all  instances 
will  be  a  full  trial  and  a  disposition  by  the  trial  judge  that  will  be  subject  to  change  only 
on  a  motion  made  to  that  judge  for  post-conviction  relief  (under  Rule  29  or  30  of  the  Mass. 
R.  Crim.  P.)  or  on  an  appeal  on  an  issue  of  law. 

Another  argument  advanced  in  behalf  of  the  need  for  de  novo  to  protect  a  defendant's 
rights  involves  discovery.  The  argument  is  that  de  novo  must  be  retained  because  it  pro- 
vides the  District  Court  defendant  with  the  "best  discovery  possible— direct  confrontation 
and  cross  examination  .  .  .  ."M/  This  argument  openly  concedes  the  fact  that  in  the  de 
novo  system  the  initial  bench  trial  is  essentially  perceived  as  being  not  primarily  a  trial  at 
all.  As  discussed  previously,  it  is  this  fact  that  constitutes  one  of  the  central  problems  of 
de  novo,  the  fact  that  the  District  Court  bench  trial  tends  to  be  perceived  more  as  an 
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informal  preliminary.  Although  it  is  supposed  to  be  a  procedure  for  the  formal  determina- 
tion of  guilt  or  innocence  in  accordance  with  the  substantive  law  and  required  procedures, 
it  is  in  fact  often  used  by  the  defendant  as  little  more  than  a  discovery  device.  "[T]he 
defendant  may  use  the  district  court  proceeding  as  a  pure  discovery  device  and/or  if  he  is 
not  satisfied  with  his  first  bite  at  the  apple  because  he  does  not  like  the  judge's  verdict  or 
sentence  he  may  elect  to  exercise  his  option  to  have  a  completely  new  trial  .  .  .  .££/ 

This  distortion  of  the  District  Court  bench  trial  and  its  intended  purpose  is  made 
indefensible  by  the  fact  that  full  and  adequate  discovery  is  now  available  to  defendants 
through  the  simple  procedures  provided  in  Rule  14  of  the  Massachusetts  Rules  of  Criminal 
Procedure.  While  the  use  of  the  District  Court  bench  trial  as  a  discovery  device  may  have 
been  partially  justified  in  past  years  when  other  methods  of  discovery  were  limited  and 
cumbersome,  that  use  cannot  be  justified  now  in  light  of  the  availability  of  discovery 
under  Rule  14.  This  rule  is  based  on  the  premise  of  full  discovery  and  reciprocity  and 
provides  clear  definitions  and  procedures  for  determining  what  is  and  is  not  discoverable.!*!' 
Most  important,  it  provides  for  discovery  to  be  achieved  quickly  and,  in  most  cases,  as  a 
matter  of  course  before  trial.  There  is  no  basis  for  assuming  that  a  District  Court  defen- 
dant is  entitled  to  or  needs  the  kind  of  discovery  he  might  obtain  through  a  full  bench  trial 
when  defendants  indicted  for  serious  felonies  in  Superior  Court  must  rely  on  the  provisions 
of  Rule  14.  This  rule  is  practical,  effective  and  fully  provides  for  the  complete  discovery 
to  which  a  District  Court  defendant  is  legitimately  entitled. 

In  summary,  defense  of  the  de  novo  system  because  it  permits  defendants  to  use  the 
bench  trial  as  a  means  of  discovery  is  unjustified.  Far  from  being  a  virtue,  this  practice  is 
unwarranted  in  that  it  subverts  the  purpose  of  the  bench  trial  and  is  unnecessary  in  light 
of  the  practical  and  efficient  procedures  for  discovery  provided  in  Rule  14. 

The  Myth  of  Administrative  Necessity 

The  second  myth  invovles  caseflow.  The  argument  is  as  follows:  For  better  or 
worse,  the  de  novo  system  cannot  be  abolished  because  if  defendants  had  a  right  to  only 
one  trial,  "there  would  be  vastly  more  demands  for  jury  trials  than  the  District  Court 
system  could  handle  and  an  enormous  backlog  would  develop.  Backlog  would  result  in 
numerous  dismissals  for  lack  of  prosecution  because  of  disappearing  witnesses  .... 
And  .  .  .  plea  bargaining  would  become  the  order  of  the  day  .  .  .  [with]  drastically 
reduced  sentences  to  those  defendants  willing  to  forego  jury  trials."!!/ 

The  evils  of  huge  backlogs,  namely  delay,  dismissals  and  "bargain  basement"  plea 
bargaining,  are  undeniable.  But  the  premise  of  this  argument,  i.e.  that  in  a  one-trial 
system  the  number  of  jury  trial  requests  would  soar,  is  not  correct.  Nowhere  in  any  of  the 
few  articles  or  studies  in  which  the  de  novo  system  in  Massachusetts  is  defended  or  its 
abolition  seen  as  inadvisable  is  there  any  basis  given  for  this  assumption^/  Apparently 
this  assumption  is  based  on  the  common  sense  notion  that  most  defendants  confronted 
with  the  necessity  of  choosing  between  a  final  bench  trial  and  a  final  jury  trial  will  choose 
the  latter,  especially  when  that  choice  will  guarantee  delay  and  may  result  in  a  lenient, 
agreed-upon  disposition. 

What  the  argument  overlooks  is  that  a  one-trial  system  need  not  confront  all  defen- 
dants with  this  choice.  Rather,  such  a  system  can  provide  for  the  prompt  disposition 
before  the  choice  of  jury  or  jury-waived  trial  must  be  made.  As  discussed  in  Section  III  A, 
the  proposed  one-trial  system  would  allow  just  that.  Thus  a  huge  volume  of  District  Court 
cases  will  never  reach  the  stage  where  the  jury /jury  waived  decision  must  be  made. 
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Central  to  the  myth  of  administrative  necessity  is  the  idea  that  the  de  novo  system 
is  indispensible  as  a  "screening  device,"  that  it  screens  out  by  means  of  a  bench  trial 
thousands  of  cases  in  which  the  defendants  would  have  otherwise  claimed  a  jury  trial. 
That  this  argument  is  false  is  revealed  by  a  review  of  any  of  the  many  courts  of  limited 
jurisdiction  which  operate  with  a  one-trial  system  and  do  not  suffer  as  a  result  from  huge 


Most  if  not  all  of  the  cases  that  are  screened  out  by  the  de  novo  system  can  be  far 
more  efficiently  screened  out  in  a  one-trial  system,  with  no  diminution  of  defendants' 
rights  and  no  restriction  in  the  flexibility  desired  by  defendants  in  District  Court  disposi- 
tions. This  is  because  in  a  huge  volume  of  relatively  minor  offenses,  defendants  appropri- 
ately can  be  accorded  and  will  accept  a  pretrial  disposition  that  will  terminate  the  case 
fairly  and  promptly. 

At  present,  the  screening  mechanism  provided  by  the  de  novo  system  is  the  initial 
bench  trial.  This  has  the  three-fold  drawback  of  (1)  requiring  the  administrative  effort  of 
scheduling  (and  often  rescheduling)  a  trial  date  and  requiring  the  presence  and  testimony 
of  victims  and  witnesses,  (2)  turning  the  trial  that  is  eventually  held  into  little  more  than 
a  discovery  device  or  "a  kind  of  settlement  conference, "ZP_/  and  (3)  producing  a  post-trial 
disposition  that  is  voidable  at  the  option  of  the  defendant.  Several  district  courts,  in 
trying  to  avoid  these  problems,  have  instituted  mandatory  pretrial  conferences.  Under 
this  approach,  cases  are  scheduled  for  pretrial  conference  following  arraignment,  resulting 
in  the  disposition  of  many  cases  without  the  need  to  schedule  a  bench  trial.  Unfortunately, 
the  full  benefits  of  this  procedure  are  frustrated  by  the  de  novo  system  because  defendants 
are  free  to  reject  a  pretrial  disposition  and  compel  the  court  to  schedule  and  provide  a 
bench  trial,  thereby  gaining  further  delay  (and  the  advantages  it  entails)  without  any  con- 
cern for  a  final  trial  result  since  the  bench  trial  is  then  subject  to  de  novo  appeal.  For 
these  defendants,  the  pretrial  conference  serves  merely  as  an  additional  step  in  District 
Court  criminal  procedure,  a  step  that  further  lengthens  the  already  long  road  to  final 
judgment. 

The  proposed  one-trial  system,  on  the  other  hand,  would  provide  appropriate  and 
effective  pretrial  methods  of  disposition,  thereby  avoiding  the  unnecessary  waste  of 
resources,  delay  and  burden  on  victims  and  witnesses  that  is  involved  in  scheduling  and 
conducting  initial  bench  trials.  The  proposed  system  addresses  the  issue  of  pretrial 
disposition  as  such,  not  in  the  guise  of  a  bench  trial.  And  if  a  pretrial  conference  does  not 
result  in  a  prompt  disposition  at  the  ensuing  preliminary  hearing,  the  defendant's  next  step 
is  a  decision  of  whether  his  one  trial  will  be  without  jury  (in  the  local  court)  or  with  jury 
(at  the  jury  court). 

The  final  factor  exposing  the  myth  of  practical  necessity  is  that  since  January  1, 
1979,  District  Court  defendants  have  had  the  option  of  avoiding  the  initial  bench  trial 
altogether  and  claiming  an  initial  jury  trial.  Of  course,  when  they  arrive  at  the  jury 
session  appropriate  procedures  for  pretrial  disposition  (similar  to  those  in  the  proposed 
one-trial  system)  are  available.  The  point  is  that  the  screening  that  supposedly  justifies 
the  continued  use  of  the  de  novo  system  does  not  now  apply  to  a  large  volume  of  District 
Court  cases,  those  where  the  defendant  has  applied  for  initial  jury  trial.    And  these  cases 
are  the  very  ones  which  are  likely  to  be  contested  and  therefore  the  very  cases  for  which 
fair  and  effective  pretrial  screening  is  most  needed.  Thus,  since  the  initial  bench  trial 
became  optional  in  1979,  the  screening  function  provided  by  the  de  novo  system,  in  addition 
to  being  inefficient  and  dysfunctional,  has  become  inapplicable  to  a  large  and  growing 
number  of  District  Court  cases.il/  In  Fiscal  Year  1983,  50%  of  the  caseload  coming  into 
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the  District  Court  jury  sessions  was  on  claims  of  first-instance  jury  trial.!*/  Thus,  in  a 
practical  sense,  for  a  large  volume  of  District  Court  cases  (usually  the  more  serious),  the 
de  novo  system  has  ceased  to  perform  its  screening  function. 

In  short,  the  presumption  that  the  de  novo  system  provides  a  necessary  and  efficient 
screening  device,  saving  the  system  from  an  overwhelming  flood  of  jury  trial  claims  that 
would  otherwise  occur,  is  not  defensible.  The  screening  that  does  occur  requires  the 
wasteful  and  inefficient  scheduling  and  conduct  of  initial  bench  trials.  These  bench  trials 
are  subject  to  delay  and  are  distorted  into  discovery  and  settlement  sessions.  And,  in  any 
event,  the  initial  bench  trial  is  more  and  more  avoided  by  the  very  defendants  for  whom 
screening  is  particularly  needed,  those  who  claim  initial  jury  trial. 

The  one-trial  system  avoids  these  problems.  It  provides  methods  for  prompt  pretrial 
disposition;  it  addresses  the  issue  of  pretrial  disposition  through  the  mechanism  of  pretrial 
conference  and  appropriate  procedures,  rather  than  in  the  context  of  the  bench  trial;  and 
it  fully  protects  every  defendant's  right  to  a  full  trial,  jury  or  jury  waived,  should  such  a 
trial  be  desired.  Under  the  proposed  system,  just  as  under  the  present  system,  the  only 
defendants  who  will  claim  a  jury  trial  will  be  those  who  are  unable  to  get  a  prompt, 
acceptable  result  in  their  first  attempt  to  dispose  of  the  case.  The  difference  is  that 
under  the  present  system  the  mechanism  for  that  prompt  disposition  is  most  often  the 
bench  trial.  The  use  of  the  bench  trial  demeans  its  true  function,  tends  to  reduce  it  to  an 
extended  discovery  and/or  informal  settlement  session,  unfairly  treats  victims  and 
witnesses,  is  conducive  to  delay,  wastes  court  and  police  resources,  and  requires  needless 
administrative  effort.  Under  the  proposed  system,  prompt,  appropriately  informal 
disposition  is  possible  short  of  trial  by  means  of  procedures  expressly  intended  for  that 
purpose,  procedures  that  offer  defendants  more  options  than  are  presently  available,  and 
that  are  expeditious,  fair  and  flexible. 

The  Myth  of  Minimal  Damage 

The  last  of  the  three  myths  that  have  sustained  the  de  novo  system  can  be  called  the 
myth  of  minimal  damage.  It  states  that  while  providing  duplicate  trials  is  admittedly 
disadvantageous,  the  de  novo  system  cannot  be  faulted  on  that  ground  because  relatively 
few  second  trials  are  actually  held. 

It  is  correct  that,  taken  as  a  percentage  of  all  cases  in  which  second  trials  could  be 
held,  the  volume  of  cases  claimed  for  de  novo  appeal  and  the  volume  of  those  cases  actually 
tried  appears  small.  See  Table  1,  below.    However,  as  that  table  also  reveals,  the  number 
of  cases  in  which  de  novo  appeal  is  claimed  and  in  which  second  trials  are  required  is  not 
small.  This  is  particularly  true  regarding  the  approximately  1,200  de  novo  jury  trials  that 
are  required  under  the  present  system. 

But  of  even  more  importance  is  the  fact  that  this  argument  ignores  the  central  point: 
The  problems  of  de  novo  exist  without  relation  to  how  many  second  trials  are  claimed  or 
actually  held  before  a  judge  or  jury.  Those  problems,  listed  in  the  previous  section  of  this 
report,  are  caused  by  the  defendant's  option  to  claim  de  novo  appeal,  regardless  of  whether 
appeal  is  claimed,  and  if  claimed,  regardless  of  whether  a  second  trial  actually  results. 

For  example,  it  is  the  defendant's  right  to  nullify  the  bench  trial  that  may  distort 
sentencing  as  well  as  the  trial  procedure  at  the  bench  session,  not  necessarily  the  exercise 
of  that  right  or  whether  an  actual  jury  trial  eventually  takes  place.  Moreover,  delay  in 
final  disposition  and  all  of  the  problems  associated  with  that  delay  result  from  the  fact 
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TABLE  1 


DE  NOVO  APPEALS: 
CLAIMS  AND  DISPOSITIONS 


As  %  of  Total 
District  Court  Caseload 


Number 
of  Cases**/ 

9,100£/ 


DE  NOVO  CLAIMS 


5.0b/ 


DE  NOVO  DISPOSITIONS 


Retrial  by  Jury 


.as!/ 


1,183£/ 

1,110£/ 

5,7061/ 
7,999 


Retrial  by  Judge 


.61/ 


Other  Dispositions 


3.lH/ 


4.3 


that  a  defendant  who  has  already  been  tried,  convicted  and  sentenced  claims  de  novo 
appeal,  regardless  of  whether  the  case  is  actually  retried.  Thus,  the  problems  associated 
with  delay  are  visited  not  just  on  the  approximately  2,300  cases  that  are  retried  but  on 
the  5,700  other  cases  in  which  the  de  novo  claim  is  made  and  which  are  disposed  of  in  the 
jury  session  short  of  trial. 

Similarly,  the  burden  and  expense  imposed  on  victims  and  witnesses  and  the  costs 
associated  with  the  need  for  police  witnesses  are  not  attributable  to  the  occurrence  of  a 
retrial  so  much  as  to  the  claim  of  de  novo  appeal.  This  is  because  in  many  if  not  most  of 
the  cases  appealed  to  the  jury  sessions  that  are  disposed  of  without  retrial,  the  attendance 
in  court  of  victims,  witnesses  and  police  will  nonetheless  be  required. 


§/Note  that  the  total  number  of  de  novo  cases  disposed  of  is  less  than  the  total 
number  of  cases  in  which  a  claim  for  de  novo  appeal  was  made.  This  reflects  the  fact 
that  the  "throughput"  for  de  novo  appeals  in  the  District  Court  jury  sessions  is  approxi- 
mately 88%.  That  is,  de  novo  cases  are  disposed  of  at  a  rate  of  88%  of  the  volume 
received. 

b/This  percentage  is  obtained  by  taking  the  number  of  cases  claimed  for  de  novo 
appeal  (see  note  c,  below)  and  dividing  that  number  by  the  total  number  of  "cases"  in 
which  de  novo  claims  could  be  made.  The  latter  is  determined  by  taking  the  total  number 
of  complaints  disposed  of  at  the  bench  sessions  (379,  368— Annual  Report  of  the 
Massachusetts  Trial  Court,  Fiscal  Year  1982  at  43  (March  18,  1983)),  dividing  that  number 
by  two  to  reflect  an  average  ratio  of  two  complaints  per  case,  and  then  deducting  the 
number  of  cases  in  which  first-instance  jury  claims  were  made  (6,091— Annual  Report  of 
the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  33  (March  18,  1983)).  Thus  9,100  divided 
by  183,593  yields  5%. 
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In  summary,  the  damage  done  by  the  de  novo  system  cannot  be  considered  minimal 
based  on  the  number  of  actual  second  trials  that  take  place.  In  absolute  terms,  the 
number  of  those  second  trials  is  not  insignificant.  More  important,  it  is  the  exercise  of 
the  de  novo  claim  that  so  seriously  and  fundamentally  distorts  the  proper  administration 
of  justice,  irrespective  of  the  number  of  jury  trials  that  actually  result.  Finally,  the 
existence  of  the  defendant's  right  to  claim  de  novo  appeal,  whether  the  right  is  exercised 
or  not,  in  itself  has  a  demeaning  and  destructive  effect  on  the  initial  trial,  as  discussed  in 
the  previous  section. 


Footnotes  to  Table  1,  continued. 

£/ Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  33  (March  18, 

1983). 

^/This  percentage  is  obtained  by  taking  the  total  number  of  de  novo  jury  trials  (see 
note  e,  below)  and  dividing  that  number  by  the  total  number  of  "cases"  in  which  de  novo 
jury  trials  could  be  held.  This  latter  figure  is  the  same  as  that  used  to  determine  the  rate 
at  which  cases  were  claimed  for  de  novo  appeal  (see  note  b,  above).  Thus  1,183  divided  by 
183,593  yields  .6%. 

£/The  actual  number  of  jury  trials  in  de  novo  cases  is  not  available.  The  figure  of 
1,183  is  obtained  by  applying  the  percentage  of  de  novo  claims  of  total  jury  session  cases, 
60%  (Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  33  (March  18, 
1983))  to  the  total  jury  trials,  1,972  (Annual  Report  of  the  Massachusetts  Trial  Court, 
Fiscal  Year  1982  at  49  (March  18,  1983j£ 

1/This  percentage  is  obtained  in  the  same  manner  as  the  percentage  of  trials  by  jury: 
Total  number  of  de  novo  bench  trials  (see  note  g,  below)  divided  by  total  number  of  cases 
in  which  de  novo  bench  trial  could  be  held.  See  note  d,  above. 

S/The  actual  number  of  bench  trials  in  de  novo  cases  is  not  available.  The  figure  of 
1,110  is  obtained  in  the  same  manner  used  to  obtain  the  number  of  jury  trials  in  de  novo 
cases:  60%  of  1,851  total  bench  trials  in  the  jury  sessions.  See  note  e,  above. 

I^This  percentage  is  obtained  in  the  same  manner  as  the  percentage  of  jury  and 
bench  trials  in  de  novo  cases.  See  notes  d  and  f,  above. 

A/This  number  is  obtained  in  the  same  manner  as  the  number  of  de  novo  jury  trials 
and  de  novo  bench  trials:  60%  of  2,790  total  "other"  dispositions  in  the  jury  sessions.  See 
notes  e  and  g,  above. 
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NOTES 


SECTION  I 

THE  NEED  FOR  ELIMINATION  OF  THE  DE  NOVO  SYSTEM 

A.     The  History  of  the  De  Novo  System:  Its  Origin  and  Development  and  Calls  for  Its 
Reform 

*  For  an  historical  review  of  the  history  of  the  Massachusetts  judicial  system,  see 
generally  Emory  Washburn,  Sketches  of  the  Judicial  History  of  Massachusetts  (Boston: 
Charles  Little  and  James  Brown,  1840);  Frank  E.  Bradbury,  Laws  and  Courts  of  the 
Massachusetts  Bay  Colony  (Boston:  Bostonian  Society,  1910);  Joseph  H.  Smith,  Colonial 
Justice  in  Western  Massachusetts  (Cambridge:  Harvard  University  Press,  1961);  John 
Winthrop,  Winthrop's  Journal,  ed.  by  J.K.  Hosmer,  I  (New  York:  Charles  Scribner's  Sons, 
1908).  See  also  Kaufman,  Massachusetts  Trial  De  Novo:  Systematic  Dysfunction,  Chap.  1 
(Honors  Thesis,  Harvard  College,  March,  1975).  Much  of  the  historical  review  set  forth  in 
this  report  is  based  on  the  Kaufman  paper. 

o 

The  Plymouth  colonists  had  arrived  in  1620.  Their  early  judicial  system  closely 
paralleled  that  of  the  Massachusetts  Bay  Colony  until  they  were  absorbed  into  the  latter 
in  1691. 
3 

John  Winthrop,  Winthrop's  Journal,  ed.  by  J.K.  Hosmer,  I  (New  York:  Charles 
Scribner's  Sons,  1908). 

4  St.  1822,  Ch.  109. 
5 

Report  of  the  Joint  Special  Legislative  Committee  2  (May,  1867),  submitting 
H.  432,  "An  Act  Establishing  District  Courts  in  the  Several  Counties  of  the  Common- 
wealth." 

6  St.  1858,  Ch.  138. 

7  St.  1877,  Ch.  211. 

8  St.  1953,  Ch.  319. 

Q 

Report  of  the  Joint  Special  Legislative  Committee  2-3  (May,  1867),  submitting  H. 
432,  "An  Act  Establishing  District  Courts  in  the  Several  Counties  of  the  Commonwealth." 

The  Report  goes  on  at  page  3  to  note: 

The  evils  found  to  exist  in  the  operation  of  justice  courts 
are  inherent  in  the  system.  They  lack  all  the  essential  features 
of  a  court  commanding  the  confidence  and  respect  of  the  people. 
They  are  not  permanent  or  located,  and  the  justices  are  not 
usually  selected  with  any  special  reference  to  their  fitness  or 
qualifications  for  the  important  duties  charged  upon  them.  In 
their  administration  of  the  laws,  errors  of  judgment  are  often 
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committed,  which  either  result  in  compromising  the  rights  of 
parties,  or  compelling  a  resort  to  the  delay  and  expense  of 
appeals  to  the  higher  courts  for  relief,  which  to  the  poor  man, 
amounts  to  a  practical  denial  of  justice. 


10 


St.  1922,  Ch.  532. 

11  Under  the  Massachusetts  Constitution,  Art.  XII  of  the  Declaration  of  Rights,  it 
appears  that  a  defendant  charged  on  any  criminal  complaint,  however  minor,  has  a  right 
to  trial  by  jury.  This  right  is  also  provided  by  statute.  See  G.L.  c.  263,  s.  6  and  G.L.  c. 
278,  s.  18,  read  together.  In  contrast,  the  right  to  trial  by  jury  under  the  Federal 
Constitution  extends  only  to  those  cases  in  which  the  potential  punishment  exceeds  six 
months  imprisonment.  See  U.S.  Const,  art.  Ill  and  amend.  VI,  as  construed  in  Callan  v. 
Wilson,  127  U.S.  540  (1888)  and  Baldwin  v.  New  York,  399  U.S.  66  (1970). 

12 

Henry  T.  Lummus,  The  Failure  of  the  Appeals  System  (Boston:  Massachusetts 
Prison  Association,  1909). 

13  Id.  at  13. 

14  Id.  at  14-15. 
15 

Second  and  Final  Report  of  the  Judicature  Commission  91,  93  (Boston:  Wright  and 
Potter,  January,  1921). 

16 

First  Report  of  the  Judicial  Council  of  Massachusetts  19  (1925). 

17 

Id.  at  21. 

18  Id.  at  20. 
19 

Seventh  Report  of  the  Judicial  Council  of  Massachusetts  17-18  (1931). 

20 

Frank  Grinnell,  "The  Development  of  District  Courts  in  Massachusetts,"  18  Mass. 
L.  Q.  35  (August,  1933). 

21 

Bolster  (then  Chief  Justice  of  the  Boston  Municipal  Court),  "The  Municipal 
Court— Its  Origin,  Development,  and  Practice  Before  It,"  23  Mass.  L.  Q.  12-13  (1938). 

22 

Second  and  Final  Report  of  the  Judicature  Commission  96  (Boston:  Wright  and 
Potter,  January,  1921). 

23 

First  Report  of  the  Judicial  Council  of  Massachusetts  21  (1925). 

04 

St.  1961,  Ch.  599  (Cambridge);  St.  1961,  Ch.  527  (Worcester).  These  provisions 
were  limited  to  a  three-year  period,  and  the  Cambridge  procedure  actually  provided  for 
the  option  of  trial  by  jury  in  the  first  instance.  However,  both  provisions  were 
subsequently  extended  and  made  permanent,  with  the  Cambridge  provision  modified  in 
1962  (St.  1962,  c.  457)  to  the  option  of  District  Court  jury  trial  de  novo,  rather  than 
District  Court  jury  trial  in  the  first  instance. 
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25 

The  report  was  written  by  Stephen  R.  Bing  and  S.  Stephen  Rosenfeld  and  is 
subtitled  "A  Report  by  the  Lawyers'  Committee  for  Civil  Rights  Under  Law  to  the 
Governor's  Committee  on  Law  Enforcement  and  the  Administration  of  Justice."  The 
report  is  hereinafter  referred  to  as  "The  Quality  of  Justice." 

2  6 

The  Quality  of  Justice,  supra  note  25,  at  39. 

27 

61  Id.  at  40. 

28 

Governor  Francis  W.  Sargent,  Introductory  Remarks  submitted  with  H.  5476  at  5 
(May,  1971). 

29 

For  example,  a  set  of  procedural  rules  governing  District  Court  criminal  trials 
was  promulgated,  the  "District  Court  Initial  Rules  of  Criminal  Procedure."  These  have 
since  been  revised  and  are  now  entitled  the  "District  Court  Supplemental  Rules  of 
Criminal  Procedure." 

30 

Michael  S.  Kaufman,  "Massachusetts  Trial  De  Novo;  Systematic  Dysfunction," 
Thesis  for  BA  Honors  Degree,  Department  of  Government,  Harvard  College  (1975). 

31  Id.  at  131. 

32 

Governor's  Committee  on  Judicial  Needs,  Report  on  the  State  of  the 
Massachusetts  Courts  1  (December,  1976)  (hereinafter  the  "Cox  Report"). 

33  Id.  at  1,  31. 
34 

Id.  at  31-32,  citing  Report  of  the  Special  Committee  on  Trial  de  Novo  to  the 
Chief  Justice  of  the  District  Courts  (1976). 

35  Id.  at  32-33. 

36  St.  1978,  Ch.  478,  ss.  188,  189,  302. 
37 

Lummus,  The  Failure  of  the  Appeal  System,  supra  note  12,  at  29. 


B.  Problems  Caused  by  the  De  Novo  System. 

38 

Report  of  the  Special  Committee  on  Trial  De  Novo  to  the  Chief  Justice  of  the 
District  Courts  2  (1976)  (hereafter,  "Trial  De  Novo  Report").  The  members  of  that 
Committee  were  Hon.  Edith  W.  Fine,  Chairperson,  Hon.  Charles  R.  Alberti,  Hon. 
Lawrence  C.  L.  Cameron,  Hon.  John  C.  Cratsley,  Hon.  Gordon  L.  Doerfer,  and  Hon. 
Robert  A.  Welsh,  Jr.   Judith  A.  Cowin,  Counsel,  Administrative  Office  of  the  District 
Courts,  served  as  staff. 

39  Id.  at  24. 

40  Id.  at  17. 

41 M. 
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42  Id.  at  17-18. 

43  Id.  at  page  18. 

44  Comment  of  a  criminal  defense  attorney  in  "[District  Attorney]  Burke  Seeks  to 
Abolish  De  Novo  Trials,"  The  Times  (Peabody),  Jan.  31,  1983,  at  1,  col.  1,  and  s.  A  at  13,  col. 
2. 

45 

For  example: 

A  trial  in  the  district  courts  is  a  much  less  formal  affair  than 
one  in  the  superior  court  in  many  respects  ....  [S]  ome 
judges  are  extremely  informal  and  will  not  be  happy  if  counsel 
occupies  much  of  their  time,  while  others  will  tolerate  a  full- 
blown trial  without  penalizing  the  client. 

Hrones,  "The  Defense  of  a  Criminal  Case  in  the  District  Courts  of  Massachusetts,"  21 
Boston  B.  J.  25  (December  1977)  (citations  omitted). 

46  See  Standard  8.1  at  page  164  and  the  related  Commentary  in  which  the  report 
concludes,  on  page  166,  as  follows: 

Where  the  quality  of  the  trial  courts  clearly  is  below 
minimum  standards,  there  may  be  some  justification  for 
providing  a  more  appropriate  forum  for  defendants  willing  to 
spend  the  time  and  money  to  litigate  their  cases  again.  But  if 
the  general  quality  of  the  courts  determining  such  matters 
initially  is  raised  there  is  no  justification  for  an  entirely  new 
proceeding.  Even  when  the  quality  of  the  lower  courts  is  open  to 
question,  provision  for  a  trial  de  novo  in  a  higher  court  is  a  poor 
remedy.  In  fact,  some  studies  have  suggested  that  providing  the 
escape  valve  of  a  trial  de  novo  reduces  lower  court  incentive  to 
improve.  On  balance,  trial  de  novo  cannot  be  justified  whatever 
[based  on]  the  conditions  of  the  lower  courts. 

47 

Hrones,  "The  Defense  of  a  Criminal  Case  in  the  District  Courts  of 
Massachusetts,"  21  Boston  B.  J.  25  (December  1977). 

4R 

Trial  De  Novo  Report,  supra  note  38,  at  18-19. 

49 

Id.  6-7  (citation  omitted). 

50  For  example,  the  National  Advisory  Commission  on  Criminal  Justice  Standards 
and  Goals  assigned  first  priority  to  ensuring  "speed  and  efficiency  in  achieving  final  deter- 
mination of  guilt  or  innocence  of  a  defendant  .  .  .    [so  as  to]  increase  the  deterrent 
effect  of  the  criminal  law  and  ease  the  task  of  rehabilitation  of  offenders  and  thus  reduce 
crime."  National  Advisory  Commission  on  Criminal  Justice  Standards  and  Goals,  Courts  7 
(1973). 

51 

Trial  De  Novo  Report,  supra  note  38,  at  7  n.  23. 
52  Id.  at  8. 
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53  Id.  at  7. 

54  Id.  at  11. 

Id.  at  10-11  (citations  omitted). 

56  St.  1978,  c.  478. 
57 

The  most  recent  statistics  reveal  the  following  case-age  figures  for  the  District 
Court  de  novo  system  as  of  September  30,  1983: 

Age  Category  %  of  Total  Pending  Caseload 

Under  30  days  40% 

31-60  days  '  26% 

61-90  days  13% 

91-120  days  8% 

over  120  days  13% 

Source:  District  Court  Administrative  Office,  Quarterly  Reports  on  Juries  of  Six. 

Regarding  the  success  of  the  District  Court  jury  sessions  under  the  revised 
jurisdiction  provided  by  the  Court  Reorganization  Act  of  1978,  see  Massachusetts  Council 
for  Public  Justice,  Inc.,  Court  Reorganization:  Three  Years  and  Counting  4  (1983). 

58 

This  reduction  would  occur  even  though  the  proposed  single-trial  would  retain  a 
"two-tier"  structure.  See  Section  III  A,  below. 

oy  G.L.  c.  90,  s.  24  (l)(c)(l)(2)  and  (3). 

60  See  G.L.  c.  140,  ss.  121,  122. 
61 

Trial  De  Novo  Report,  supra  note  38,  at  15-16  (citations  omitted). 

62 

Additional  flaws  in  the  de  novo  system  and  the  ways  in  which  they  would  be 
eliminated  in  the  proposed  one-trial  system  are  discussed  in  Section  III  of  this  report. 


C.  The  Myths  of  the  De  Novo  System. 

63 

See  discussion  of  the  proposed  one-trial  system  in  Section  III  A  below,  including 
the  outline  of  that  system. 

64 

Walker,  "In  Defense  of  De  Novo,"  56  Mass.  L.  Q.  359,  362  (1971). 

65 

Hrones,  supra  note  47,  at  25. 

66 

The  rule  provides  mandatory  discovery  for  virtually  all  basic  information  needed 
by  the  defendant  from  the  prosecution.  See  Rule  14  (a)(1).  Based  on  this  rule,  most  of  the 
discovery  in  the  average  District  Court  case  would  be  forthcoming  merely  by  a  request  to 
the  prosecutor.  Since  the  items  at  issue  are  covered  by  the  mandatory  provisions  of  the 
rule,  the  prosecution  can  gain  nothing  by  requiring  the  defendant  to  file  a  motion. 
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67 

Walker,  supra  note  64,  at  364. 

68 

Id.  See  also  Frattaroli,  "Abolition  of  Trial  De  Novo— An  Error  in  Judgment,"  VI 
Suffolk  U.L.  Rev.  919  (1972). 

Even  where  the  desirability  of  abolishing  de  novo  is  accepted  in  principle,  but 
caution  urged  due  to  the  crush  of  jury  trial  claims  that  presumably  would  result,  there  is 
no  basis  given  for  that  presumption.  See  Cox  Report,  supra  note  32,  at  32:  "There  is  a 
high  degree  of  risk  that  the  District  Courts  would  be  overwhelmed  by  the  demand  [for 
jury  trials]  should  de  novo  be  abolished."  See  also  The  Quality  of  Justice,  supra  note  25, 
at  112:  "[  W]  e  cannot  predict  accurately  the  impact  of  [the]  abolition"  of  trial  de  novo. 
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One  good  example  is  the  state  of  California  wherein  two  court  systems  of  limited 
criminal  jurisdiction  (Municipal  Court  and  Justice  Court)  operate  with  a  one-trial  system. 
Neither  of  these  court  systems  experience  an  inordinate  backlog  due  to  pending  jury  trial 
requests. 
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"The  District  Court  trial  can  be  conceptualized  .  .  .  as  a  kind  of  settlement 
conference."  Walker,  supra  note  64,  at  362. 
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Perhaps  the  greatest  example  of  this  fact  is  the  offense  of  drunk  driving. 
Because  of  the  stringent  penalties  set  forth  in  the  new  drunk  driving  law,  St.  1982,  Ch. 
373,  particularly  the  mandatory  penalties  for  those  tried  and  convicted  as  multiple 
offenders,  and  because  under  that  law  appeal  for  trial  de  novo  does  not  stay  loss  of  license 
or  incarceration  following  a  bench  trial,  many  "OUI"  defendants  and  virtually  all  those 
charged  as  multiple  offenders  claim  first-instance  jury  trials. 
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District  Court  Administrative  Office,  Quarterly  Reports  on  Juries  of  Six. 
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SECTION  H.  THE  FEASIBILITY  OF  A  ONE-TRIAL  SYSTEM 


A.  The  Experience  of  Other  States 

If  the  use  of  a  one-trial  system  in  courts  of  limited  criminal  jurisdiction  were  a 
novel  idea,  then  some  of  the  fears  of  instituting  such  a  system  in  Massachusetts  might  be 
understandable.  But  it  is  not.  Some  twenty-four  states  employ  such  a  system  in  one  or 
more  of  their  limited  jurisdiction  courts.!/ 

In  most  of  these  states  the  shift  from  a  de  novo  system  to  a  one-trial  system  has 
occurred  fairly  recently.  Those  proposing  the  change  undoubtedly  had  to  confront  the 
same  concerns  traditionally  raised  in  opposition  to  the  abolition  of  trial  de  novo  in 
Massachusetts,  the  most  common  of  these  being  that  without  trial  de  novo  and  the  initial 
bench  trial  it  provides,  the  District  Courts  would  unavoidably  be  swamped  with  jury  trial 
requests.  The  experience  of  these  other  states  shows  otherwise. 

A  case  in  point  is  the  state  of  Maine.  Effective  January  1.  1982,  that  state  abolished 
the  de  novo  system  and  adopted  in  its  place  a  one-trial  system.!/  Predictably,  warnings 
of  a  huge,  unmanageable  volume  of  jury  trial  claims  were  heard  during  the  period  when 
the  proposed  change  was  debated^/  As  might  be  expected,  those  predictions  were  based 
on  the  "common  sense"  notion  that  a  defendant  forced  to  choose  between  a  jury  trial  and 
a  non-jury  trial  will  choose  the  former,  if  only  to  preserve  his  rights,  and  delay  the  matter 
while  keeping  open  the  possibility  of  a  pretrial  disposition.  This  charge  was  of  particular 
concern  in  the  one-trial  system  proposed  in  Maine  since  that  system  called  for  cases 
claimed  for  jury  trial  to  be  transferred  to  the  Maine  Superior  Court.  Thus,  the  predicted 
huge  backlog  would  clog  the  court  of  general  jurisdiction. 

Huge  backlogs  have  not,  in  fact,  materialized.  In  this  regard  the  Maine  experience 
is  particularly  instructive  since  there  the  procedure  prior  to  adopting  a  one-trial  approach 
was  essentially  the  same  as  that  now  in  operation  in  Massachusetts,  namely,  a  defendant 
in  the  Maine  District  Court  could  either  request  a  pretrial  transfer  to  the  Superior  Court 
(the  equivalent  to  our  present  right  to  request  a  first-instance  jury  trial)  or  could  receive 
a  District  Court  bench  trial,  subject  to  de  novo  appeal  to  the  Superior  Court  (the 
equivalent  to  our  de  novo  appeal  to  a  District  Court  jury  session). 

The  adoption  of  a  one-trial  system  in  Maine  has  had  the  following  results.  First,  the 
rate  at  which  cases  were  sent  to  Superior  Court  for  trial  actually  dropped  slightly.  In 
1981,  the  last  year  before  the  one-trial  system  was  adopted,  the  rate  at  which  cases  were 
sent  to  Superior  Court  on  claims  for  first  instance  jury  trials  together  with  claims  for 
trial  de  novo  was  1896.4/  With  the  elimination  of  trial  de  novo  the  number  of  claims  for 
first  instance  jury  trial  went  up  (by  about  12%!/),  but  this  was  more  than  offset  by  the 
total  elimination  of  de  novo  claims,  resulting  in  a  jury  claim  rate  of  17%,  an  overall  drop 
of  196.6/  in  other  words,  there  was  no  landslide  of  jury  trial  claims,  and  the  increase  that 
did  occur  was  actually  offset  by  the  elimination  of  de  novo  claims. 

Second,  the  rate  at  which  actual  jury  trials  were  required  also  dropped  with  the 
adoption  of  a  one-trial  system.  As  a  percentage  of  total  District  Court  cases  disposed  of, 
that  rate  went  from  1%  in  1981  (including  actual  first-instance  jury  trials  and  jury  trials  in 
de  novo  cases)Z/to  .6%  in  1982  8/  (with  only  first-instance  claims  involved). 

Finally,  the  rate  of  appeals  on  issues  of  law  did  not  become  a  problem.  Despite  the 
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fact  that  the  shift  to  a  one-trial  system  meant  that  all  bench  trials  became  subject  to 
appeals  on  issues  of  law,  the  incidence  of  appeals  in  these  cases  was  negligible.!/  Nor  did 
the  rate  of  appeals  in  cases  transferred  for  trial  in  Superior  Court  rise  appreciably .12' 

It  is  acknowledged  that  the  scope  of  jurisdiction  of  the  Maine  District  Courts  is 
more  limited  than  that  of  the  Massachusetts  District  Courts.  While  the  Maine  District 
Courts  may  accept  pleas  of  guilty  in  felony  cases,  their  trial  jurisdiction  is  limited  to 
misdemeanors,  traffic  infractions  and  "civil"  violations.  In  contrast,  the  Massachusetts 
District  Courts  have  jurisdiction  over  all  misdemeanors,  as  well  as  many  felonies,  for 
which  they  can  impose  jail  sentences  of  up  to  two  and  one-half  years.  Moreover,  the 
offense  of  "drunk  driving"  in  Maine  may  be  treated  only  as  an  administrative  infraction  on 
the  first  offense,!!/  whereas  this  offense  in  Massachusetts  can  result  in  a  minimum  thirty- 
day  loss  of  license,  heavy  fines  and  program  fees  and  up  to  two  years  in  jailJ^/  Thus,  it 
can  be  argued  that  compared  to  the  Maine  experience,  a  one-trial  system  in  the 
Massachusetts  District  Courts  would  likely  result  in  a  greater  increase  in  the  rate  of  jury 
trial  claims,  and  a  greater  increase  in  the  rate  of  actual  jury  trials. 

There  are  two  factors  to  be  considered  on  this  point.  The  first  is  that  the  Maine 
experience  (and,  as  will  be  seen,  the  experience  of  all  other  one-trial  states)  demonstrates 
that  adoption  of  a  one-trial  system  does  not  inevitably  result  in  an  avalanche  of  jury  trial 
claims.  Even  allowing  for  the  wider  jurisdiction  of  the  Massachusetts  District  Courts,  the 
relative  proportion  of  jury  trial  claims  to  total  case  volume  can  be  safely  predicted  to  be 
low  based  on  this  experience.il/ 

As  regards  "drunk  driving"  cases  and  the  fact  that  because  of  the  related  penalties 
in  Massachusetts  one  could  expect  a  higher  ratio  of  jury  trial  claims,  the  answer  is  that 
for  such  cases  a  change  to  a  one-trial  system  would  be  no  change  at  all,  for  under  the 
present  system  defendants  in  such  cases  may  and  often  do  go  directly  to  the  jury  session. 
This  is  due  primarily  to  the  fact  that  any  penalty  imposed  will  not  be  suspended  pending 
de  novo  appeal.ll/  Thus,  for  these  cases,  Massachusetts  already  has  a  one-trial  system 
and  the  abolition  of  de  novo  will  cause  little  change,  if  any. 

The  pattern  in  all  of  the  other  states  clearly  reflects  the  results  in  Maine.  The 
conclusion  is  that  in  courts  of  limited  jurisdiction  that  employ  a  one-trial  system  the  vast 
majority  of  defendants  do  not  demand  a  jury  trial.  Just  as  in  a  de  novo  system,  most 
cases  in  these  courts  are  not  tried  at  all.  Rather  they  are  disposed  of  prior  to  trial.  In 
fact,  based  on  the  statistics  that  are  available,  the  nationwide  average  rate  of  trials  (jury 
and  non-jury)  in  limited  jurisdiction  one-trial  courts,  expressed  as  a  percentage  of  total 
cases  disposed,  is  12.2%  J^/  And  the  average  rate  of  jury  trials  is  .9%.1§/  In  contrast,  the 
same  data  reveal  a  guilty  plea  disposition  rate  of  47.8%,  11/  with  the  remaining 
component  of  dispositions  taking  the  form  of  dismissals.!**/ 

As  will  be  seen  in  the  following  section,  the  one-trial  system  proposed  to  replace  the 
present  de  novo  procedure  in  Massachusetts  has  been  designed  (and  tested  in  terms  of 
available  resources)  to  accommodate  a  rate  of  4%  actual  jury  trials,  more  than  four  times 
the  national  average  as  described  above,  and  29%  total  trials,  again  more  than  double  the 
national  average  as  described  above.  These  relatively  high  rates  were  established  in 
deference  to  the  more  expansive  jurisdiction  of  the  Massachusetts  District  Courts  relative 
to  that  in  other  states.  If  the  experience  of  other  states  using  the  one-trial  system  can  be 
taken  to  mean  anything,  then  a  system  allowing  for  these  rates  of  jury  and  non-jury  trials 
would  be  more  than  capable  of  functioning  under  a  one-trial  approach. 
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B.  Processing  the  District  Court  Criminal  Caseload 

Would  a  one-trial  procedure  be  feasible  in  the  Massachusetts  District  Courts,  given 
their  particular  case  volume  and  limited  resources?  The  issue  is  whether  the  resources 
that  are  available  in  the  District  Courts  (Judges,  Clerk-Magistrates,  support  personnel, 
physical  facilities,  etc.)  are  sufficient  to  meet  the  demands  that  would  result  from  the 
adoption  of  a  one-trial  system.  The  analysis  necessary  to  resolve  this  issue  must 
determine  (1)  the  capacity  of  the  District  Court  Department  in  terms  of  present 
resources,  (2)  the  demand  on  those  resources  that  a  one-trial  system  would  impose,  and  (3) 
whether  the  District  Courts'  capacity  is  adequate  to  accommodate  that  demand. 

1.  Capacity. 

There  are  several  resources  that  in  the  aggregate  constitute  the  capacity  of  a  court 
system  to  receive  and  dispose  of  judicial  business.  Among  these  are  human  resources- 
Judges,  Clerk-Magistrates,  Probation  Officers,  Court  Officers,  support  personnel— and 
material  resources— physical  facilities,  equipment  and  supplies.  For  purposes  of  analysis 
it  is  appropriate  to  identify  Judges  (or  judge-time)  as  the  most  critical  resource.  To  a 
greater  or  lesser  degree,  other  resources  may  be  adjustable.  For  example,  duties  of 
Clerk-Magistrates  can  be  delegated  to  Assistant  Clerks,  clerical  work  can  be  redistributed 
among  support  personnel,  systems  can  be  implemented  to  increase  administrative 
efficiency,  budgets  can  be  reallocated  to  address  changes  in  priorities,  and  court  business 
can  be  shifted  in  accordance  with  limited  physical  facilities^/  In  contrast,  the  amount 
of  judge-time  available  is  not  subject  to  adjustment,  short  of  the  creation  of  new 
judgeships.  While  the  use  of  judge-time  may  be  made  more  efficient,  the  amount  of 
judge-time  available  is  both  critical  to  the  disposition  of  court  business  and  clearly 
limited.  For  this  reason,  judicial  resources  serve  as  the  critical  measure  by  which  to 
define  a  court  system's  capacity. 

The  unit  measure  of  judicial  resources  is  the  "judge-year."  As  shown  in  Table  2 
below,  a  judge-year  in  the  District  Courts  may  be  taken  to  consist  of  1,230  hours  per  year 
during  which  a  judge  is  reasonably  available  for  court  service.  With  a  maximum  strength 
of  153  judges^O/  and  allowing  for  three  judicial  vacancies  at  any  given  time,  the  capacity 
of  the  District  Court  Department  can  be  said  to  consist  of  150  judge-years,  or  a  total  of 
184,500  judge-hours  per  year. 

As  further  noted  in  Table  2,  the  portion  of  this  total  available  for  the  disposition  of 
criminal  business  is  approximately  two-thirds,  or  100  judge-years  (123,000  judge-hours  per 
year).  In  other  words,  the  District  Courts  appear  to  have  a  capacity  of  100  judge-years 
annually  for  the  disposition  of  criminal  business. 

2.  Demand. 

The  next  step  is  an  analysis  of  demand.  Again  using  judge-time  as  the  critical 
factor,  the  issue  is  how  much  judge-time  will  be  required  to  hear  and  dispose  of  the 
judicial  work  that  would  be  generated  by  a  one-trial  system. 

The  most  important  variable  in  computing  a  court  system's  demand  for  judge-time 
is  the  number  of  jury  trials  that  that  system  will  be  required  to  provide.  This  is  because 
of  the  length  of  time  required  by  the  average  jury  trial  in  comparison  to  the  other 
procedures  by  which  a  case  can  be  disposed  of  and  the  other  activities  requiring  judge- 
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TABLE  2 


SYSTEM  CAPACITY 

TOTAL  JUDGE-YEARS 
AVAILABLE  TO  THE  DISTRICT  COURT  DEPARTMENT 
ANNUALLY  FOR  THE  DISPOSITION  OF  CRIMINAL  BUSINESS 

1.  Number  of  Judges  in  the  District  Court  Department.    150  judges**/ 

2.  Number  of  hours  in  each  judge-year.  1,230  hours  per  judge-year^/ 

3.  Total  number  of  judge-years  150  judge-years  (184,500 
available  to  the  District  Court  judge-hours) 
Department  annually. 

4.  Number  of  judge-years  necessary  50  judge-years  (61,500  judge- 
for  the  disposition  of  civil  hours) 
business  annually  .£/ 

5.  Number  of  judge-years  available  100  judge-years^/  (123,000  judge- 
for  the  disposition  of  criminal  hours) 
business  annually. 


£/The  maximum  authorized  number  of  District  Court  judges,  153,  G.L.  c.  218,  s.  6,  is 
reduced  to  150  to  allow  for  an  aggregate  of  three  vacant  judgeships  at  any  one  time. 

b/six  hours  per  day  x  205  days. 

It  is  estimated  that,  on  average,  each  judge  has  available  a  total  of  approximately  six 
hours  each  day  to  devote  to  the  movement  and  disposition  of  individual  cases.  No  attempt  is 
made  to  subdivide  this  average  total  into  time  spent  on  the  bench  and  time  spent  off  the  bench. 
While  the  major  portion  of  this  total  is  spent  on  the  bench  (anywhere  from  three  and  one-half  to 
five  and  one-half  hours  on  any  given  day),  a  significant  portion  must  be  allowed  for  off-the- 
bench  duties,  such  as  case  conferences,  review  of  case  papers  and  filings,  administrative 
problems  relating  to  specific  cases,  research  incident  to  rulings  on  motions,  etc. 

The  remainder  of  the  average  judicial  work  day  is  available  for  activities  not  related  to 
the  movement  and  disposition  of  individual  cases,  such  as  general  administrative  duties, 
correspondence,  study  of  new  caselaw  and  statutory  amendments,  etc. 

The  total  of  205  days  is  determined  as  follows: 


365  Days  per  year 

-1 04  Saturdays  and  Sundays 

-11  State-wide  legal  holidays 

-30  Vacation  days 

-1 5  Sick  days  (50%  of  the  maximum  allowed) 

205  Days 
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time  in  the  processing  of  criminal  cases.  Given  the  large  amount  of  time  required  of  jury 
trials  relative  to  other  court  events,  it  follows  that  a  relatively  small  change  in  the 
number  of  jury  trials  will  have  a  disproportionately  great  impact  in  the  demand  for  judge- 
time  with  which  to  dispose  of  total  criminal  business. 

The  temptation  is  to  attempt  a  prediction  of  the  number  of  defendants  who  will 
claim  a  jury  trial  in  a  one-trial  system  and  then  ascertain  whether  judicial  resources  are 
adequate  to  meet  that  demand.  This  approach,  however,  ignores  a  basic  fact:  The 
functioning  of  a  one-trial  system  (or  any  judicial  system)  and  the  choices  and  decisions 
that  determine  that  functioning  depend  on  the  procedural  requirements  and  alternatives 
that  the  system  presents.  Thus,  to  measure  the  sufficiency  of  judicial  resources  against  a 
prediction  of  jury  trial  demand  is  pointless  because  the  demand,  to  a  great  extent,  will 
depend  on  variables  such  as  the  other  options  open  to  the  defendant  and  the  procedural 
burdens  and  advantages  associated  with  each  of  those  options.  This  cause  and  effect 
relationship  can  reduce  the  analysis  to  meaningless  circularity:  The  rate  of  jury  trial 
claims  cannot  be  used  to  measure  the  adequacy  of  judicial  resources  because  the 
availability  of  those  resources  will  affect  the  rate  of  jury  trial  claims.  Moreover,  even  if 
one  could  accurately  predict  the  number  of  jury  trial  claims,  the  number  of  actual  jury 
trials  that  would  result  would,  again,  depend  on  the  options  and  procedures  that  the 
system  provided.  Not  every  demand  for  a  jury  trial  is  based  on  a  sincere  desire  for  such  a 
trial.  In  many  cases  the  claim  will  be  used  to  buy  time  and  improve  the  chances  of  an 
acceptable  agreement  with  the  prosecution. 

The  one-trial  system,  in  terms  of  its  procedural  details  and  the  resources  it  employs, 
will  provide  a  set  of  interdependent  variables,  a  set  of  dynamics,  which  taken  together 


Footnotes  to  Table  2,  continued. 

£/ln  this  category  of  civil  business  are  included  all  non-criminal  cases:  regular  civil, 
juvenile,  domestic  abuse,  summary  process,  small  claims,  etc.  The  figure  given  represents 
an  estimate  that  one-third  of  all  District  Court  judge-time  is  devoted  to  civil  business. 
This  estimate  is  based  on  a  questionnaire  sent  to  all  District  Court  judges  as  part  of  a 
study  conducted  in  1976  by  the  District  Court  Administrative  Office.  That  study  confirms 
the  estimate  of  approximately  one-third  of  District  Court  judge-time  being  necessary  for 
the  disposition  of  civil  business.  (It  should  also  be  noted  that,  with  regard  to  the  volume 
of  civil  business  in  the  District  Courts  statewide,  owing  to  the  jurisdiction  of  the  various 
divisions  of  the  Juvenile  Court  Department  and  the  Housing  Court  Department,  some 
District  Courts  have  no  juvenile  cases  and  very  few  landlord-tenant  cases.) 

This  estimate  allows  for  a  total  of  three  judge-days  per  week  for  civil  business  in 
the  typical  two-judge  District  Court.  This  weekly  allotment  of  judge-time  for  civil 
business  comports  with  current  District  Court  schedules  of  "civil  days"  each  week,  thus 
offering  further  confirmation  for  the  estimate  that  approximately  one-third  of  total 
judge-time  is  spent  on  civil  business.  In  fact,  this  allotment  of  judge  time  for  civil 
business  appears  more  than  adequate  on  the  basis  of  information  recently  obtained 
directly  from  each  court  by  means  of  a  questionnaire.  See  Section  III  C  2,  below. 

d/Total  judge-years  available,  150,  minus  the  demand  for  judge-years  for  civil 
business,  50. 
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will  affect  the  rate  of  jury  trial  claims  and  the  rate  of  actual  jury  trials.  Since  resources 
will  determine  demand,  it  is  of  limited  value  to  attempt  to  estimate  the  need  for 
resources  by  projecting  demand. 

What  is  necessary  is  an  analysis  of  demand  that  is  based  on  the  experience  of  other, 
similar  systems.  This  analysis  is  based  not  on  a  projection  of  jury  trial  claims,  but  rather 
on  the  rate  of  jury  trials  that  similarly  situated  one-trial  systems  are  actually  called  on  to 
provide.  Such  a  review  is  set  forth  in  the  statistical  study  set  forth  in  Appendix  C.  This 
review  documents  that  state  courts  of  limited  criminal  jurisdiction  that  employ  a  one- 
trial  system  function  with  an  average  jury  trial  rate  of  approximately  1%.  That  is,  in 
disposing  of  their  criminal  caseloads  these  systems  are  called  on  to  provide  jury  trials  at  a 
rate  of  approximately  1%  of  the  total  cases  they  dispose  of.21/ 

This,  then,  is  utilized  as  a  reasonable  measure  of  demand.  In  order  to  be  feasible, 
the  proposed  one-trial  system  should  be  capable  of  providing  jury  trials  at  a  rate  of  at 
least  1%,  the  approximate  national  average,  and  at  the  same  time  provide  procedures 
necessary  for  the  disposition  of  all  other  criminal  business,  within  the  limits  of  present 
resources. 

3.  Can  Capacity  Meet  Demand? 

The  first  step  in  the  analysis  necessary  to  resolve  this  issue  is  a  determination  of  the 
District  Court  criminal  caseload,  that  is,  the  number  of  criminal  cases  that  come  into  the 
District  Courts  each  year.  It  is  this  number  of  cases  that  must  be  disposed  of  each  year  if 
the  system  is  to  avoid  delay. 22/ 

As  shown  in  Table  3,  the  determination  of  District  Court  caseload  starts  with  the 
most  recently  reported  volume  of  criminal  complaints  received  by  the  District  Courts. 
Next,  this  total  is  divided  into  two  categories,  minor  motor  vehicle  (MMV)  complaints^./ 
and  all  other  criminal  complaints.  As  will  be  discussed,  the  limited  penalties  for  MMV 
offenses  and  the  limited  seriousness  of  these  cases  relative  to  all  other  criminal  cases 
requires  that  they  be  distinguished  as  a  class  in  terms  of  their  likelihood  to  require  actual 
trial  and  the  average  duration  of  the  procedures  necessary  for  their  disposition  (by  trial  or 
otherwise). 

Next,  the  number  of  complaints  in  each  category  is  translated  into  the  number  of 
cases,  or  defendants,  which  those  complaints  represent.  This  is  accomplished  by 
estimating  an  average  ratio  of  two  complaints  per  case.  Cases  that  are  transferred  to 
Superior  Court  for  trial  are  then  subtracted.  These  cases  will  not  be  finally  disposed,  by 
jury  trial  or  otherwise,  in  the  District  Courts. 

Finally,  the  volume  of  cases  is  "discounted"  to  reflect  a  reasonable  volume  of 
outstanding  defaults  at  any  given  time.  The  resulting  figures,  104,492  MMV  cases  and 
147,481  other  criminal  cases,  represent  the  annual  criminal  caseload  of  the  District 
Courts. 

The  second  step  in  the  capacity /demand  analysis  is  to  identify  the  various  types  of 
court  "events"  that  will  be  required  in  order  to  dispose  of  the  District  Court  caseload  in  a 
one-trial  system.  Six  such  events  are  identified:  jury  trials,  bench  trials,  all  other 
dispositional  proceedings,  probable  cause  ("bind-over")  hearings,  arraignments,  and 
"incidental  criminal  proceedings."  Each  of  these  categories  represents  a  distinct  type  of 
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TABLE  3 


I. 
2. 


SYSTEM  DEMAND 

DISTRICT  COURT  ANNUAL  CRIMINAL  CASELOAD 
Total  Criminal  Complaints  Annually:  543,871^/ 
Differentiation:       Minor  Motor  Vehicle  Cases^/ 


219,983  Complaints 

219,983  =  109,992  Cases 
2 


Cases,  at  an 
average  of  two 
complaints  per 
defendant.^/ 

For  non-minor 
motor  vehicle  cases, 
deduct  cases  trans- 
ferred to  Superior 
Court  for  trial.^/ 


Deduct  5%  defaults^/  109,992  -  5%  =  104,492 
Annual  Criminal  Caseload:    104,492  cases 


All  Other  Criminal  Cases 
323,888  Complaints 

323,888  =  161,944  Cases 
2 


161,944 
-  6,700 
155,244 


155,244  -  5%  =  147,481 
147,481  cases 


£/  Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982,  at  33  (March 
18,  1983).  It  should  be  noted  that  the  data  reported  indicate  that  the  total  of  new  criminal 
complaints  has  been  declining  over  the  last  several  years,  down  16%  in  FY  80  and  7%  in 
FY  81.  Thus  the  figures  used  above  may  be  considered  conservative  for  planning  purposes. 

b/"Minor  motor  vehicle  cases"  are  those  to  which  the  decriminalized  motor  vehicle 
proceedings  set  forth  in  G.L.  c.  90C,  ss.  3  and  4,  are  applicable,  namely,  those  motor 
vehicle  offenses  for  which  there  is  no  penalty  of  incarceration  and  for  which  the  fine  for  a 
first  offense  does  not  exceed  $100.  Of  these,  only  those  in  which  the  offender  fails  to 
resolve  the  case  through  the  decriminalized  procedure  will  result  in  the  issuance  of  a 
criminal  complaint  and  the  usual  criminal  procedure,  including  the  right  to  jury  trial. 

£/The  ratio  of  two  complaints  per  case  is  based  on  several  sources:  First,  the  total 
of  District  Court  criminal  complaints  for  FY  1982  (543,871)  was  divided  by  the  total 
number  of  District  Court  criminal  arraignments  for  that  year  (204,542),  as  reported  in 
Adult  Arraignments  in  the  District  Courts  in  Massachusetts:  1969-1982,  published  by  the 
Office  of  the  Commissioner  of  Probation  (March  22,  1983).  This  yields  a  rate  of  2.65 
complaints  per  case  (defendant).  Second,  jury  session  data  regarding  defendants  and 
complaints  available  from  statistical  reports  compiled  at  the  District  Court 
Administrative  Office  were  tabulated  for  a  defendant/complaint  ratio.  Third,  the 
defendant/complaint  ratio  was  determined  for  comparable  jurisdictions  that  publish  such 
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proceeding  for  which  an  average  judge-time  requirement  can  be  estimated.  Every  event 
that  can  occur  in  a  criminal  case  in  the  District  Courts  falls  into  one  of  these  six 
categories. 

As  shown  in  Table  4,  this  breakdown  is  further  refined  for  two  of  the  categories, 
jury  trials  and  bench  trials,  again  reflecting  the  distinction  between  MMV  cases  and  all 
other  cases  and  the  fact  that  the  former  involve  legal  and  factual  issues  inherently  less 
numerous  and  complex,  and  thus  less  time  consuming  to  resolve,  than  "regular"  criminal 
cases. 

Next,  an  average  time  requirement  is  estimated  for  each  category  of  event.  Note 
that  these  average  time  requirements  allow  for  the  various  kinds  of  "off-the-bench"  work 
that  a  judge  must  perform  incident  to  the  conduct  of  each  such  event. 

The  Committee  deliberately  has  assigned  an  average  time  requirement  for  each  of 
these  "events"  that  it  considers  a  maximum  average  time.  For  example,  the  average 
bench  trial  in  a  minor  motor  vehicle  case  can  often  be  concluded  in  less  than  the 
estimated  fifteen  minutes.  This  conservative  approach  was  taken  in  order  that  the  total 
burden  that  results  from  the  analysis  most  likely  will  not  underestimate  the  actual 
demand  for  judge-time  sought  to  be  determined. 

The  third  step  in  the  capacity/demand  analysis  is  to  determine  the  number  of  each 
type  of  event.  For  three  categories  this  number  can  be  based  on  present  experience;  the 
number  of  arraignments,  probable  cause  hearings  and  "incidental  criminal  proceedings" 
will  not  be  affected  by  the  change  from  a  de  novo  system  to  a  one-trial  system.  The 
number  of  events  in  the  three  "dispositional"  categories—jury  trials,  bench  trials,  and 
other  dispositional  proceedings— will  be  fundamentally  affected  by  the  proposed  change. 
The  elimination  of  the  duplicate  trials  inherent  in  the  de  novo  system  will  mean  that  each 
District  Court  case  will  be  disposed  of  by  only  one  of  these  three  means.  The  question  is, 
what  percentage  of  total  dispositions  will  be  by  each?  This  percentage,  or  rate,  of  jury 
trials,  bench  trials,  and  other  dispositional  proceedings,  when  applied  to  the  total 
caseload,  will  allow  a  computation  of  the  number  of  each  type  of  event. 


Footnotes  to  Table  3,  continued. 

information.  Though  these  data  are  not  completely  satisfactory,  they  support  the 
estimate  of  an  average  ratio  of  two  complaints  per  defendant  in  a  manner  considered  by 
the  Committee  to  be  sufficient  for  the  purposes  of  this  analysis. 

d/The  Superior  Court  Department  reports  a  total  of  7,543  new  cases  (defendants) 
during  FY  1982.  Superior  Court  criminal  cases  that  do  not  originate  in  the  District  Courts 
(those  commenced  by  "direct"  indictment,  not  those  tried  on  District  Court  complaint  or 
on  indictment  following  District  Court  appearance)  must  be  deducted.  Though  no  official 
count  is  kept  of  cases  commenced  by  indictment,  a  figure  of  between  eight  and  nine 
hundred  is  considered  reasonable.  Thus,  a  total  of  approximately  6,700  cases  will  "pass 
through"  the  District  Courts  with  no  jury  trial  possible  in  that  Department. 

®/At  any  given  time  a  number  of  cases  will  not  be  subject  to  a  claim  for  jury  trial 
because  a  default  will  be  pending.  Therefore  these  cases  must  be  deducted  from  the  total 
to  which  the  jury  trial  rate  will  be  applied.  The  figure  of  5%  is  used  as  an  estimate.  No 
official  data  exist. 
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The  estimated  rate  of  jury  trials  holds  the  key  to  the  analysis.  As  discussed  above, 
the  central  issue  is  whether  the  proposed  one-trial  system  has  sufficient  judicial  resources 
to  accommodate  the  work  that  a  one-trial  system  would  produce.  The  question  is  not  how 
many  defendants  will  claim  a  jury  trial  in  such  a  system  and  whether  resources  are  sufficient 
to  provide  that  number,  but  rather  how  many  jury  trials  the  system  can  provide  with  present 
resources,  and  whether  that  number  is  acceptable  in  relative  terms. 

The  Committee  has  attempted  an  answer  to  this  question.  After  computing  various 
rates  of  jury  trials  as  percentages  of  total  caseload,  the  Committee  believes  that  the 
District  Courts,  with  present  judicial  resources,  can  provide  jury  trials  at  a  maximum  rate 
of  4%  of  total  cases  to  be  disposed  (.2%  for  minor  motor  vehicle  cases)  in  a  one-trial  system 
and  still  have  sufficient  judge-time  to  dispose  of  the  remainder  of  the  annual  criminal 
caseload. 


TABLE  4 
SYSTEM  DEMAND 

TYPES  OF  "EVENTS"  AND  THEIR  AVERAGE  TIME  REQUIREMENTS 


Event 


L     Jury  Trial 


MMV  Cases 
All  Other  Cases 

2.  Bench  Trial 

MMV  Cases 
All  Other  Cases 

3.  Other  Dispositional 

Proceeding  §/ 

4.  Probable  Cause 

Hearing 

5.  Arraignment 

6.  Incidental  Criminal 

Proceeding^/ 


Estimated 
Average  Time 


2  hours 
5  hours 


.25  hours  (15  min.) 
.50  hours  (30  min.) 

.17  hours  (10  min.) 
2  hours 

.083  hours  (5  min.) 
.083  hours  (5  min.) 


i/ln  this  category  are  included  procedures  which  result  in  assignments  to  pretrial 
probation,  the  acceptance  and  disposition  of  guilty  pleas,  and  dismissals  on  pretrial  motions. 

b/This  category  is  intended  to  account  for  court  events  that  (1)  occur  in  the  processing 
of  criminal  business,  (2)  require  an  appreciable  amount  of  judge-time,  and  (3)  are  not  included 
in  any  of  the  preceding  five  categories.  Included  are  such  events  as  arguments  on  pretrial 
motions,  review  of  pretrial  conference  reports,  sentencing  hearings,  etc. 
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This  4%  rate  is  the  rate  at  which  jury  trials  can  be  conducted  as  a  percentage  of  the 
entire  District  Court  non-MMV  caseload.  By  way  of  comparision,  the  number  of  jury 
trials  resulting  at  this  rate  would  be  the  equivalent  of  a  39%  jury  trial  rate  in  the  present 
District  Court  jury  sessions.  That  is,  4%  of  the  entire  District  Court  non-MMV  caseload  is 
equivalent  to  39%  of  the  present  jury  session  caseload.  The  actual  jury  trial  rate  in  the 
District  Court  jury  sessions  is  presently  only  14.7%,  and  this  includes  both  de  novo  and 
"first-instance"  cases. 

This  4%  rate,  and  the  rates  estimated  for  the  other  two  dispositional  categories, 
bench  trials  and  all  other  dispositional  proceedings,  are  set  forth  in  Table  5.  By  applying 
each  rate  to  the  total  caseload,  the  total  number  of  each  type  of  event  is  determined. 

Given  the  importance  of  the  estimated  rates  in  determining  the  number  of  each  of  the 
three  types  of  dispositional  procedure,  and  thus  the  demand  for  judge-time  that  the  proposed 
system  would  generate,  a  discussion  of  each  is  warranted,  and  such  a  discussion  follows. 

A  point  must  be  made  first,  however.  The  Committee  is  well  aware  of  the  difficulties 
involved  in  drawing  any  firm  conclusions  as  to  how  much  work  the  system  can  handle  from 
available  statistics.  Court  statistics,  nationwide  and  in  Massachusetts,  vary  in  terms  of 
accuracy  and,  even  when  accurate,  must  be  utilized  with  some  caution.  This  problem  is  further 
compounded  by  the  difficulty  of  making  intuitive  estimates  on  things  such  as  how  long  different 
types  of  proceedings  take  "on  average,"  and  what  reasonable  "inefficiency"  and  "default" 
factors  should  be,  and  by  the  necessity  of  utilizing  various  assumptions  and  sometimes  having  to 
link  them  together.  The  Committee  outlines  some  of  these  problems  at  the  end  of  the  narrative 
portion  of  this  section  of  the  report,  and  the  reader  may  wish  to  turn  there  at  this  time  and 
note  the  points  made.  For  now,  however,  the  Committee  simply  wishes  to  state  that  it  has 
attempted  to  do  a  credible  job  under  the  circumstances,  with  no  pre-existing  biases,  and  to 
develop  a  capacity-demand  analysis  that  will  provide  a  basis  for  discussion.  The  Committee  has 
also  examined  the  analysis  from  the  point  of  view  of  the  informed  intuition  and  experience  of 
its  members,  and  likewise  speaks  to  that  issue  at  the  end  of  this  section  of  the  report. 

Jury  Trial  Rate  -  Non  MMV  Cases 

The  maximum  estimated  rate  of  4%  actual  jury  trials  in  non-MMV  cases  appears  to  be  the 
maximum  number  of  jury  trials  the  District  Courts  could  provide  with  present  judicial 
resources.  As  discussed  above,  this  rate  is  among  the  highest  of  those  found  in  other  states 
whose  criminal  courts  of  limited  jurisdiction  function  with  a  one-trial  system. 

The  rate  of  4%  would  appear  to  be  in  proportion  to  the  rate  at  which  criminal  jury  trials 
are  provided  by  the  Massachusetts  Superior  Court.  The  most  recent  official  statistical  report 
indicates  that  13%  of  the  annual  criminal  dispositions  made  by  Superior  Court  are  the  result  of 
trials.M/  This  rate  is  not  subdivided  into  jury  and  jury-waived  trials,  but  even  if  fully  12%  are 
presumed  to  be  jury  trials  (since  there  are  very  few  jury-waived  criminal  trials  in  Superior 
Court),  the  difference  between  that  Superior  Court  rate  and  the  maximum  rate  for  the  proposed 
District  Court  system — eight  percentage  points— would  appear  proportionate  given  the  disparity, 
in  general,  between  the  gravity  of  the  criminal  cases  heard  in  the  Superior  Court  and  those 
heard  in  the  District  Courts.  The  jury  trial  rate  in  Superior  Court  applies  to  a  caseload  that 
consists  almost  exclusively  of  serious  felonies.  In  contrast,  the  4%  jury  trial  rate  in  the  District 
Courts  would  apply  to  a  volume  of  cases  the  majority  of  which  can  be  considered  minor  mis- 
demeanors. While  a  substantial  number  of  felony  cases  do  come  before  the  District  Courts, 
these  constitute  a  minority  of  the  total  caseload  and  are  "lesser"  felonies  when  compared  to 
those  heard  in  Superior  Court.  Thus,  the  predictable  gap  between  Superior  and  District  Court 
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TABLE  5 


Event 


SYSTEM  DEMAND 

NUMBER  OF  EACH  TYPE  OF  COURT  EVENT 

Estimated 

Rate 
(96  of  Total**/ 
Dispositions) 


1.  Jury  Trial 

MMV  Cases 
All  Other  Cases 

2.  Bench  Trial 

MMV  Cases 
All  Other  Cases 

3.  Other  Dispositional 
Proceedings 

MMV  Cases 
All  Other  Cases 


4.  Probable  Cause 

5.  Arraignments 

6.  Incidental  Criminal 

Proceedings 


.2% 


2% 


4% 


25% 


97.8% 


71% 


100%  MMV    100%  Other 


Number 


208 
5,  899 


2,090 
36,  870 


102,193 
104,  711 

434^/ 
251,973£/ 
147,481^/ 


a/in  order  to  presume  a  system  that  operates  without  a  backlog,  total  dispositions 
must  equal  total  annual  incoming  caseload:  104,492  minor  motor  vehicle  cases,  147,481 
other  criminal  cases.  See  Table  2,  above. 

^/Source:  Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1981  (June, 
1982),  page  105.  Based  on  the  reported  volume  of  21,685  criminal  "entries"  in  the  Superior 
Court  for  the  year,  a  case  volume  of  10,842  is  estimated  by  assuming  a  ratio  of  two 
entries  per  case.  (This  is  the  most  conservative  reasonable  estimate.)  The  reported  rate 
of  4%  for  cases  in  Superior  Court  commenced  by  complaint  then  yields  a  total  of  434  such 
cases.  This  total  is  used  as  cases  in  which  probable  cause  hearings  are  held  in  the  District 
Court.  It  does  not  include  cases  in  which  an  indictment  is  obtained  before  a  probable 
cause  hearing  is  held.  Statistics  used  are  for  FY  1981  because  the  rate  of  Superior  Court 
cases  begun  by  complaint  is  not  reported  in  the  Superior  court  statistics  in  the  FY  1982 
Annual  Report  of  the  Massachusetts  Trial  Court. 

£/One  arraignment  for  each  of  the  total  251,973  criminal  cases  coming  into  the 
District  Courts  annually. 

average  of  one  such  proceeding  (see  Table  4,  note  b,  above)  is  allowed  for  each 
of  the  147,481  non-MMV  cases  that  come  into  the  District  Courts  annually. 
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jury  trial  rates  would  be  even  narrower  if  the  District  Court  jury  trial  rate  could  be  measured 
just  in  terms  of  "serious"  eases.25/  For  example,  even  if  this  "serious  case"  category  were 
presumed  to  be  as  large  as  one-third  of  the  total  District  Court  non-MMV  case  volume,  the 
proposed  jury  trial  rate  expressed  as  a  percentage  of  these  cases  would  jump  to  12%,  the  same 
as  the  possible  rate  of  Superior  Court. 

The  maximum  estimated  4%  jury  trial  rate  would  allow  for  one  jury  trial  in  every  twenty- 
five  non-MMV  cases.  This  rate  compares  favorably  with  the  present  rate  of  14.7%  jury  trials  in 
the  District  Court  jury  sessions,  when  it  is  appreciated  that,  under  the  existing  de  novo  system, 
this  14.7%  rate  applies  to  a  select  group  of  cases  predisposed  to  be  litigated.  These  are  cases  in 
which  the  defendant  has  elected  to  avoid  the  local  court  and  request  a  first-instance  jury  trial, 
or  has  been  convicted  and  has  claimed  de  novo  appeal.  Thus  the  caseload  which  produces  the 
present  14.7%  jury  trial  rate  is  by  definition  a  select  group  from  which  the  "easy"  cases  have 
been  eliminated.  In  this  group  are  the  cases  in  which  the  defendant  did  not  want  or  could  not 
get  a  quick  hearing  and  acceptable  disposition  in  the  primary  court.  One  would  expect  a  much 
higher  jury  trial  rate  for  this  specialized  group  of  cases  than  for  incoming  cases  generally.  In 
fact,  if  the  present  number  of  jury  trials  in  the  District  Court  is  expressed  as  a  percentage  of 
all  dispositions  in  non-MMV  cases  (as  the  4%  rate  is  for  the  proposed  one-trial  system),  the 
present  jury  trial  rate  falls  from  14.7%  to  1%. 

Jury  Trial-Rate  -  MMV  Cases 

The  maximum  estimated  rate  of  .2%— two-tenths  of  one  percent— for  jury  trials  in 
MMV  cases  also  appears  appropriate  and  adequate.  This  rate  allows  for  one  jury  trial  in 
every  500  such  cases  and  is  within  the  range  of  rates  of  jury  trials  in  minor  motor  vehicle 
cases  in  other  states.  26/  Moreover,  this  rate  would  appear  to  be  somewhat  high  in  terms 
of  the  new  procedures  by  which  minor  motor  vehicle  cases  become  criminal.  Under  St. 
1982,  Ch.  586,  effective  April  23,  1983,  the  procedures  under  which  minor  motor  vehicle 
violations  are  to  be  processed  have  been  substantially  simplified  and  streamlined.  Under 
the  new  system,  cases  in  which  the  violator  elects  to  proceed  non-criminally  will  be 
resolved  in  that  fashion  with  finality.  Unlike  the  preexisting  procedures,  defendants  who 
are  dissatisfied  with  the  non-criminal  result  are  not  entitled  to  let  the  matter  become 
criminal  and  further  challenge  the  allegation  by  means  of  criminal  procedures,  including 
jury  trial.  The  only  cases  that  become  criminal  are  cases  where  violators  ignore  the 
decriminalized  process. 

This  procedure  will  undoubtedly  result  in  the  majority  of  violators  paying  or 
requesting  a  non-criminal  hearing.  Permitting  such  a  case  to  become  criminal  results  in 
increased  expense,  the  potential  of  a  criminal  record,  and  more  formal  procedures.  Thus, 
the  vast  majority  of  MMV  violators  whose  cases  do  result  in  a  criminal  complaint  will  not 
have  chosen  the  criminal  procedure,  but  rather  will  have  failed  to  take  the  actions 
required  to  avoid  it,  and  the  number  of  those  criminal  minor  motor  vehicle  cases  in  which 
the  defendant  intends  to  challenge  the  allegation,  let  alone  challenge  it  before  a  jury,  should  be 
exceedingly  low.  These  defendants  will  be  in  the  criminal  process  by  virtue  of  their  failure  to 
act,  and  they  likely  will  wish  to  terminate  proceedings  as  quickly  as  possible,  i.e.  by  means  of  a 
plea  and  payment  of  the  fine,  not  by  means  of  trial,  least  of  all  jury  trial.  Moreover,  given  the 
nature  of  the  offenses  at  issue  and  the  relatively  modest  fines  applicable,  cases  which  do 
become  criminal  and  in  which  the  offender  does  claim  a  jury  trial  would  appear  to  be  prime 
candidates  for  negotiated  dispositions  between  the  prosecution  and  the  violator,  with  dismissal 
upon  the  payment  of  costs  a  likely  result.  Even  where  the  prosecution  refuses  to  negotiate  such 
a  disposition,  the  majority  of  minor  motor  vehicle  defendants  probably  will  wish  to  forego 
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trial  in  favor  of  a  plea  of  guilty,  given  the  fact  that  the  prosecution's  case,  in  almost  every 
instance,  will  involve  the  credibility  of  the  citing  officer  on  a  single  factual  issue. 

Given  all  of  these  factors,  a  rate  of  actual  jury  trials  in  these  cases  of  .2%,  or  one  jury 
trial  in  every  500  cases  (for  a  total  of  205  such  trials  each  year),  appears  reasonable. 

A  further  statutory  change  in  the  system  by  which  MMV  offenses  are  disposed,  now 
under  consideration,  would  entirely  decriminalize  such  cases.  This  would  have  the  affect  of 
eliminating  criminal  trials  in  this  entire  category  of  cases,  thus  dramatically  relieving  the 
proposed  one-trial  system  of  a  large  number  of  jury  as  well  as  jury-waived  trials. 

Bench  Trial  Rate  -  Non-MMV  Cases 

The  maximum  bench  trial  rate  estimated  for  non-MMV  cases  in  the  proposed  one-trial 
system  is  25%.  In  other  words,  the  Committee's  calculations  appear  to  lead  to  the  conclusion 
that  the  proposed  system  could  provide  a  bench  trial  in  one  out  of  every  four  such  cases. 
This  rate  appears  to  be  high  relative  to  the  rate  of  bench  trials  provided  in  other  states 
whose  limited  jurisdiction  courts  function  with  the  one-trial  procedure,  namely,  7%,  on 
average.27/ 

The  rate  at  which  bench  trials  occur  in  the  District  Court  system  at  present  is  not 
known,  at  least  in  the  primary  courts.  In  the  jury  sessions  the  rate  of  bench  trials  is 
13.896.M/  As  explained  above,  the  cases  that  come  to  the  jury  sessions  are  predisposed  to  be 
contested  rather  than  merely  pleaded  out  or  otherwise  disposed  of  short  of  trial.  Given  this 
fact,  one  would  expect  that  the  actual  bench  trial  rate  in  a  one-trial  system  would  be  lower 
than  that  in  the  jury  sessions  of  a  de  novo  system.  The  fact  that  a  rate  of  25%  has  been 
allowed  in  contrast  to  the  13.8%  rate  in  the  present  jury  sessions,  therefore,  supports  the 
adequacy  of  the  former. 

Even  if  the  present  rate  of  bench  trials  in  the  primary  courts  is  presumed  to  be  as  high 
as  50%,  the  rate  of  25%  for  the  proposed  system  would  not  be  unreasonable.  This  is  due  to 
the  fact  that  in  a  de  novo  system  the  defendant  has  nothing  to  lose  in  contesting  the  factual 
allegations  by  means  of  a  bench  trial,  even  though  his  real  purpose  may  be  to  obtain  delay, 
explore  the  prosecution's  case,  or  simply  get  an  idea  of  what  the  primary  court  judge  has  in 
mind  as  an  appropriate  sentence.  Thus,  "pushing"  the  case  to  a  bench  trial  poses  no 
disadvantage  to  the  defendant. 

In  a  one-trial  system,  on  the  other  hand,  the  importance  of  the  bench  trial  is  enhanced 
because  of  its  finality.  Therefore,  claiming  such  a  trial  merely  for  delay  becomes 
inadvisable.  Likewise,  the  defendant  seeking  discovery  or  an  idea  of  what  sentence  the  trial 
court  may  deem  appropriate  will  use  the  procedural  devices  appropriate  for  those  functions, 
not  the  casually  requested  bench  trial.l£' 

For  these  reasons,  the  rate  at  which  bench  trials  currently  are  provided  in  the  primary 
courts  under  a  de  novo  system  should  be  expected  to  be  reduced  significantly  in  the  proposed 
one-trial  system.  Again,  the  experience  of  other  states  reflects  the  relatively  low  rate  of 
bench  trials  that  one  can  expect  in  a  one-trial  system.  Given  the  predictable  impact  of  a 
one-trial  system  in  reducing  bench  trial  rates,  and  the  experience  of  other  court  systems,  it 
is  the  opinion  of  the  committee  that  allowance  for  a  25%  bench  trial  rate  is  more  than 
adequate. 
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Bench  Trial  Rate  -  MMV  Cases 


The  maximum  estimated  rate  of  2%  for  bench  trials  in  MMV  cases  is  also  reasonable 
and  adequate.  This  rate  would  allow  for  one  bench  trial  in  every  50  such  cases,  for  a  total 
of  2,000  MMV  bench  trials  per  year,  given  current  caseloads.  The  same  reasons  supporting  a 
low  rate  of  jury  trials  in  such  cases,  relative  to  other  criminal  cases,  set  forth  above,  also 
support  a  low  rate  of  bench  trials.  That  is,  most  MMV  cases  will  become  criminal  by  the 
offender's  failure  to  take  advantage  of  the  decriminalized  system.  These  offenders 
therefore  will  not  have  chosen  the  criminal  process,  with  a  predisposition  to  "fight  the 
case."  Given  the  burden  of  undergoing  a  trial,  and  the  relatively  light  burden  on  the 
prosecution  in  such  cases,  most  defendants  are  likely  simply  to  obtain  an  agreed-upon 
dismissal  and  payment  of  costs,  in  agreement  with  the  prosecution,  or  to  enter  a  plea  of 
guilty,  with  or  without  an  agreement  with  the  prosecution  to  recommend  a  fine. 

The  Rates  for  Other  Dispositional  Proceedings 

All  cases  that  are  not  disposed  of  by  jury  trials  or  bench  trials  fall  into  the  third 
category— they  are  disposed  of  by  "other  dispositional  proceedings."  The  maximum  rate  at 
which  these  other  proceedings  occur,  as  a  percentage  of  total  dispositions,  is  the  balance 
left  after  subtracting  the  combined  rates  for  jury  and  bench  trials  from  100%,  namely,  71% 
for  non-MMV  cases  and  97.8%  for  MMV  cases.  If  the  estimates  for  jury  and  bench  trials  are 
adequate,  these  rates,  by  definition,  are  adequate. 

The  category  of  "other  dispositional  proceedings"  includes  continuances  without  a 
finding,  guilty  pleas,  outright  dismissals  on  pretrial  motions,  and  nol  prosses.  While  no 
attempt  has  been  made  to  subdivide  the  category  and  assign  a  rate  to  each  of  these 
procedures,  it  is  clear  that  the  vast  majority  will  be  hearings  that  result  in  continuances 
without  a  finding  or  acceptance  of  guilty  pleas.   The  rate  at  which  such  proceedings  occur 
in  other  states,  i.e.  95.7%,  is  comparable  to  the  estimates  given  hereto/ 

The  final  step  in  the  capacity /demand  analysis  can  now  be  attempted.  As  shown  in 
Table  6,  below,  by  multiplying  the  total  number  of  each  type  of  event  by  its  average  time 
requirement,  the  total  time  requirement  can  be  computed,  and  this  total  time  requirement 
can  be  translated  into  judge-years. 

Based  on  the  above  analysis  it  can  be  suggested  that  the  annual  caseload  produced  by 
the  proposed  one-trial  system  can  be  disposed  of  with  judicial  resources  totalling  96  judge- 
years.  In  addition,  an  "inefficiency  factor"  should  be  added  to  account  for  the  fact  that 
even  though  the  Committee  believes  that  enough  time  is  allowed  in  the  analysis  for  the 
completion  of  each  event,  not  all  judge-time  can  be  used  with  100%  efficiency.  That  is, 
there  will  always  be  periods  of  inactivity  in  any  proceeding  during  which  no  progress  is  made 
in  the  matter  at  hand.  This  may  result  from  the  absence  of  a  witness  from  the  courtroom, 
the  need  to  locate  case  papers,  the  necessity  of  recesses,  etc.  In  recognition  of  this,  a 
factor  of  5%  is  added  to  the  total  judge  years  necessary  for  the  disposition  of  total  criminal 
business,  bringing  the  total  demand  to  101  judge-years,  virtually  equal  to  the  judge-time 
capacity  estimated  in  Table  2. 

In  assessing  the  adequacy  of  this  analysis,  it  should  be  noted  again  that  at  each  stage  a 
"conservative"  approach  has  been  taken.  That  is,  where  estimates  were  required,  they  were 
deliberately  made  so  as  to  err,  if  at  all,  on  the  side  of  predicting  a  lesser  rather  than  greater 
judge-time  availability  and  a  greater  rather  than  lesser  judge-time  demand.  Specifically, 
the  following  conservative  estimates  were  used: 
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TABLE  6 

TOTAL  JUDGE-TIME  DEMAND  OF  A  ONE-TRIAL  SYSTEM 


AVERAGE  TIME  TOTAL  TIME  REQUIRED 

EVENT       REQUIRED  IN  HOURS  NUMBER  HOURS  JUDGE-YEARS 


L  Jury  Trials 


MMV  Cases          2  208  41 6  .  34 

All  Other  cases     5  5,  899  29,  495  23.  98 

2.  Bench  Trials 

MMV  Cases          .25  (15  min.)  2,  090  522  .  42 

All  Other  Cases    .50  (30  min.)  36,  870  18,  435  14.  99 

3.  All  Other  Dispositional 

Proceedings 

MMV  Cases          .17  (10  min.)  102,  193  17,  373  14.12 

All  Other  Cases    .17  (10  min.)  104,  711  17,801  14.47 

4.  Probable  Cause 

Hearings             2  434  868  .  70 

5.  Arraignments              .083  (5  min.)  251,  973  20,  914  17.  00 

6.  Incidental 

Criminal  Proceedings  .083  (5  min.)  1 47, 481  1 2,  241  9.  95 

TOTAL  JUDGE  YEARS  NECESSARY  FOR  A  ONE-TRIAL  SYSTEM:  95.  97 


1.  Amount  of  Civil  Business.  The  judge-years  available  for  criminal  business  are 
determined  by  deducting  from  total  judge-years  the  percentage  necessary  for  civil  business. 
The  percentage  used  for  civil  business  is  33-1/3%,  even  though  estimates  as  low  as  25%  can  be 
justified.  (See  Section  III  C  2.)  An  estimate  of  25%  for  civil  business  would  have  allowed  for 
75%  of  the  150  judges,  or  112  judge-years  instead  of  100,  for  criminal  business.  However,  the 
higher  estimate  for  civil  was  used. 

2.  Defaults.  The  "deduction"  from  caseload  to  account  for  defaults  is  set  at  5%.  It  is 
believed  by  the  Committee  members  that  the  default  rate,  particularly  in  the  larger 
District  Courts,  may  actually  be  substantially  higher.  Thus,  actual  caseloads  may  well  be 
lower  than  those  estimates  used  here. 
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3.  Time  Requirements.  The  estimates  of  the  average  time  required  for  each  of 
the  six  types  of  court  events  are  high.  Even  the  estimate  of  five  minutes  for  the  average 
arraignment  may  be  more  than  necessary  when  it  is  considered  that  this  average  is  for  all 
cases,  including  all  MMV  cases  that  become  criminal.  The  latter  constitute  a  high 
percentage  of  the  total  caseload.  Clearly,  arraignment  together  with  disposition  (for 
which  an  average  of  ten  minutes  is  allowed)  will  take  only  one  or  two  minutes  at  most  in 
the  majority  of  these  cases.  This  should  more  than  offset  the  relatively  few  cases 
system-wide  where  arraignment  due  to  a  bail  hearing  or  other  matters  takes  signficantly 
more  than  five  minutes. 

4.  Decreasing  Caseloads.  The  Committee  believes  that  the  analysis  has  a  built-in 
safeguard  in  terms  of  caseload.  The  base  figure  used  in  the  analysis  is  total  criminal 
complaints  for  fiscal  year  1982.  As  noted  in  note  a  to  Table  3,  a  trend  toward  declining 
yearly  criminal  complaint  volume  has  developed  over  the  last  several  years.31/  This  trend 
is  expected  to  continue,!^/  with  the  resulting  demand  for  judge-time  decreasing  propor- 
tionately. The  basis  for  this  trend  is  the  fact  that  because  of  the  drop  in  the  birth  rate 
the  number  of  persons  moving  into  the  category  of  17  to  25  years  of  age  will  continue  to 
decline  for  the  rest  of  this  decade.  The  majority  of  criminal  cases  in  the  District  Courts 
involve  defendants  in  this  category.  Thus,  for  the  foreseeable  future  the  feasibility  of  the 
abolition  of  the  de  novo  system  actually  will  increase. 

5.  "Throughput."    Most  important,  it  must  be  kept  in  mind  that  this  analysis  tests 
the  adequacy  of  present  judicial  resources  to  dispose  of  all  criminal  business  produced 
annually  by  the  proposed  one-trial  system.  That  is,  present  judicial  resources  have  been 
measured,  and  found  adequate,  for  the  task  of  disposing  of  the  same  amount  of  criminal 
business  in  a  year  as  comes  into  the  court  that  year  at  present  rates.  See  Footnote  22. 
This  measure,  the  ratio  of  dispositions  per  hundred  cases  entered,  is  referred  to  as 
"throughput."  A  throughput  of  85  to  95%  is  considered  reasonably  good.  This  means  that 
a  backlog  of  5  to  15%  has  accumulated  in  a  given  year.  Customarily  such  backlogs 
accumulate  to  a  given  point  where  resources  are  added  or  procedures  are  changed  to 
arrest  the  accumulation  or  reverse  it.  In  this  context,  the  analysis  provided  here  can  be 
seen  as  having  firmly  established  the  adequacy  of  judicial  resources  for  the  proposed  one- 
trial  system  in  that  it  found  those  resources  adequate  to  provide  an  annual  throughput  of 
100%,  that  is,  adequate  to  operate  a  system  in  which  no  case  accumulation  would  occur 
year  to  year.  Obviously,  resources  adequate  for  this  task  will  be  more  than  adequate  for 
the  task  of  achieving  a  throughput  of  85-95%. 

6.  MMV  Offense  Procedural  Reform.  The  entire  burden  of  jury  and  jury-waived 
trials  in  MMV  cases  computed  for  the  proposed  system  would  be  eliminated  by  a  statutory 
change  that  is  now  being  considered.  That  change  would  completely  decriminalize  such 
cases,  thus  removing  the  need  for  any  criminal  trials. 

Conclusion 

In  order  to  be  feasible,  the  abolition  of  the  de  novo  system  and  its  replacement  with 
a  one-trial  system  must  not  result  in  the  accumulation  of  huge  case  backlogs.  Such  a 
result  would  occur  only  if  the  workload  that  resulted  from  the  new  system  required  more 
judicial  resources  than  the  District  Courts  now  possess. 

The  limit  of  present  judicial  resources  available  for  hearing  and  deciding  criminal 
cases  is  100  judge-years.  It  is  believed  that  the  total  volume  of  courtroom  work  produced 
under  the  proposed  system  would  demand  approximately  101  judge-years.  This  estimate 
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allows  for  jury  trials  (the  critical  event  in  the  analysis)  to  occur  at  a  rate  of  4%  of  total 
cases  disposed.  This  rate  exceeds  that  found  in  virtually  every  comparable  limited 
jurisdiction  criminal  court  system  that  operates  with  a  one-trial  procedure. 

Because  the  proposed  one-trial  system  could  provide  jury  trials  at  a  rate  that  may 
be  considered  reasonable  and  acceptable,  and  because  the  total  workload  produced  by  such 
a  system  would  not  outstrip  present  judicial  resources,  the  Committee  concludes  that  the 
abolition  of  the  de  novo  system  and  replacement  of  it  with  a  one-trial  system  is  feasible. 

This  conclusion  would  not  appear  to  be  jeopardized  by  the  practice  of  assignments  to 
Superior  Court.  Over  the  years  the  practice  has  developed  whereby  District  Court  judges 
sit  for  extended  periods  in  the  Superior  Court  Department.  At  any  given  time,  four  or 
five  such  assignments  are  in  effect.  The  foregoing  analysis  of  judge-time  necessary  for  a 
one-trial  system  in  the  District  Courts  indicates  that  feasibility  will  require  the  full 
complement  of  District  Court  judges  working  in  the  District  Courts.  However,  given  the 
fact  that  every  element  in  this  analysis  was  set  to  reflect  the  greatest  demand  for  judge 
time  reasonably  possible  under  a  one-trial  system,  the  Committee  feels  confident  that 
actual  demand  under  that  system  will  allow  for  the  continued  commitment  of  four  to  five 
District  Court  judge-years  to  Superior  Court. 

In  long-range  terms,  it  may  be  concluded  that  the  Superior  Court  remains 
understaffed,  despite  the  increase  of  33%  in  the  number  of  Superior  Court  judgeships  in 
the  last  four  years.lp_/  The  solution  to  such  chronic  understaf fing  may  be  the  creation  of 
more  Superior  Court  judgeships,  rather  than  the  continued  regular  assignment  of  judges 
from  the  District  Courts,  which  have  experienced  a  7%  drop  in  judgeships  during  the  same 
four  year  period.M/ 

A  Word  About  the  Committee's  Calculations 

In  light  of  the  inherent  difficulties  in  trying  to  draw  meaningful  conclusions  from 
data  that  are  imprecise  and  from  estimates  and  projections  that  are  somewhat  subjective, 
the  Committee  has  asked  itself  whether  its  general  statistical  conclusions  comport  with 
the  experience  and  intuitive  beliefs  of  the  Committee  members.  Do  our  instincts  confirm 
that  the  one-trial  system  will  really  work? 

The  Committee  does  believe  that  the  one-trial  system  recommended  in  Section  III  of 
this  report  would  work,  but  it  does  not  rely  exclusively  on  the  calculations  heretofor 
presented  to  reach  that  conclusion.  First,  as  previously  explained,  those  calculations  were 
deliberately  designed  so  as  to  compute  the  maximum  burden  that  present  resources  could 
absorb.  For  all  of  the  reasons  explained  above,  the  actual  burden  imposed  by  the  proposed 
system  should  be  signficantly  lighter  than  the  maximum  estimates  of  4%  jury  trials,  25% 
bench  trials,  etc.  More  importantly,  statistics  alone  do  not  capture  all  of  the  practical 
aspects  and  ambiguities  of  caseflow.  Consideration  of  other  factors  must  also  be  made. 
The  Committee  believes  that  the  following  factors  are  worth  noting. 

•  Although  the  Committee  has  included  a  5%  "inefficiency"  factor  in  its 
calculations,  experience  dictates  that  it  is  very,  very  difficult  to  operate  a  court  in  such  a 
way  as  to  utilize  nearly  all  case-related  time  as  productively  as  might  be  liked. 
Assembling  all  of  the  necessary  parties  for  the  stress-producing  business  of  attending 
criminal  cases  is  a  continuing  struggle.  For  this  reason,  there  may  well  be  greater  time 
spent  on  some  cases  than  the  court  finds  desirable.  In  short,  the  court  is  not  always  able 
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to  operate  its  schedule  as  tightly  as  it  would  like.  This  would  probably  militate  against 
the  level  of  productivity  suggested  by  the  statistics. 

•  A  related  matter  is  the  fact  that  cases  are  not  spread  throughout  the  69  District 
Courts  on  an  equalized  basis.  Some  courts  are  less  busy  than  others,  and  the  local  legal 
culture  in  one  place  may  dictate  a  slower  or  faster  pace  than  elsewhere.  While  the 
number  of  judge-days  allocated  to  each  court  represents  a  rough  gauge  of  the  degree  to 
which  a  court  is  busy,  significant  differences  will  inevitably  exist  in  the  productivity  of  69 
separate  courts.  For  a  more  thorough  study  of  how  local  legal  culture  impacts  caseflow  in 
the  courts,  see  National  Center  for  State  Courts,  Justice  Delayed:  The  Pace  of  Litigation 
in  Urban  Trial  Courts,  Williamsburg,  VA  (1978). 

Balancing  the  above  negative  factors  are  the  following  factors  which  should  lead  to 
increased  productivity  in  the  primary  courts  and  the  jury  sessions  (some  of  these  have 
already  been  mentioned): 

•  There  would  be  no  "second  arraignments"  in  the  jury  session,  as  there  are  now  in 
many  instances. 

•  There  would  be  no  bench  trials  in  the  jury  sessions,  as  there  are  now.  Time  spent 
on  these  proceedings  would  be  devoted  to  jury  trials  and  other  dispositions. 

•  To  the  extent  that  additional  jury  sessions  are  located  in  courts  that  already  have 
jury  sessions,  multiple  sessions  would  be  held.  It  has  been  the  experience  of  judges  sitting 
in  the  District  Court  jury  sessions  that  multiple  judge  sessions  are  more  productive  on  a 
"per  judge"  basis  than  single  judge  sessions,  that  is,  two  judges  sitting  together  on  jury 
business  can  dispose  of  significantly  more  business  than  they  could  if  they  were  sitting 
separately. 

•  The  Committee  has  an  overriding  belief  that  most  defendants  accept  general 
culpability  for  their  criminal  acts,  particularly  the  lesser  infractions  which  tend  to  be 
heard  in  the  District  Courts.  For  the  most  part,  defendants  want  to  pay  whatever  penalty 
or  meet  whatever  condition  the  court  sets  and  get  back  to  the  business  of  living  their 
lives.  Defendants  know  this,  the  bar  knows  this,  and  the  court  knows  this.  This  is  the 
reason  why,  in  Massachusetts  and  in  every  other  state,  pleas  and  admissions  are  the  rule 
and  trials  are  the  exception.  This  situation  will  exist  under  any  system  of  criminal 
procedure,  whether  de  novo  or  one  trial. 

•  Pursuant  to  the  point  just  made,  the  Committee  believes  that  relatively  few 
defendants  will  want  even  a  final,  non-de  novo  bench  trial  in  their  District  Court  cases, 
certainly  fewer  than  opt  for  bench  trials  now  (since  now  they  can  nullify  unfavorable 
results  simply  by  "appealling").  An  even  smaller  number  will  wish  to  go  to  the  jury 
session,  knowing  that  once  they  do  they  will  be  foreclosed  from  having  a  jury-waived  trial 
and  will  either  have  to  face  the  jury  or  attempt  a  negotiated  plea  before  a  judge. 

Thus,  apart  from  the  quantitative,  statistical  analysis  set  forth  above  (which  itself  is 
qualified  by  conservative  estimates  and  reasonable  assumptions),  the  Committee,  from 
the  viewpoint  of  common  sense  and  practical  experience,  reiterates  its  conclusion  that 
the  proposed  one-trial  system  is  feasible. 


56 


NOTES 


SECTION  n 

THE  FEASIBILITY  OF  A  ONE-TRIAL  SYSTEM 
A.     The  Experience  of  Other  States 

TTiese  states  are: 


California 

Missouri 

Connecticut 

Nebraska 

Delaware 

New  Jersey 

Georgia 

New  York 

Hawaii 

North  Dakota 

Idaho 

Ohio 

Ilinois 

Oklahoma 

Indiana 

Oregon 

Iowa 

South  Dakota 

Kentucky 

Texas 

Maine 

Virginia 

Michigan 

Wyoming 

Source:  State  Court  Organization  1980,  U.S.  Dept.  of  Justice,  Bureau  of  Justice  Statistics 
(May  1982).  (For  a  listing  of  all  of  courts  of  limited  jurisdiction  in  the  United  States 
showing  those  that  use  a  one-trial  system  and  those  that  use  a  de  novo  system,  see 
Appendix  B.) 

Six  of  these  states  (Connecticut,  Idaho,  Illinois,  Iowa,  Missouri,  and  South  Dakota) 
and  the  District  of  Columbia  have  a  unified  court  system,  but  only  one  trial  is  held  therein 
for  the  crimes  customarily  tried  in  limited  jurisdiction  courts. 

In  Hawaii,  Maine  and  New  Jersey,  if  the  defendant  before  the  limited  jurisdiction 
court  desires  that  his  single  trial  be  before  a  jury,  the  case  is  transferred  to  the  general 
jurisdiction  court. 

2  St.  1981,  Ch.  487,  amending  M.R.S.A.,  s.  2114. 

3 

Interview  with  Hon.  David  G.  Roberts,  Justice  of  the  Maine  Supreme  Court,  April 
12,  1983  (hereinafter  'Interview").  Justice  Roberts  was  a  leading  advocate  of  the  shift  to  a 
one-trial  system  in  Maine  and  is  Chairman  of  the  Single  Trial  Committee  established  by 
the  Chief  Justice  of  the  Maine  Supreme  Court  to  formulate  rules  to  implement  the  single 
trial  law. 

Also  participating  in  that  interview  were  Hon.  Ian  Maclnnes,  Justice,  Maine  Superior 
Court;  Hon.  Eugene  W.  Beaulieu,  Justice,  Maine  District  Court;  Robert  V.  Miller,  Regional 
Court  Administrator,  Maine  Superior  Court;  and  Norman  Ness,  Regional  Court 
Administrator,  Maine  District  Court.  For  the  Committee  were  Hon.  Arthur  Sherman, 
Chairman,  and  John  M.  Connors. 

4 

State  of  Maine  Judicial  Department  1982  Annual  Report  95,  134  (March  31,  1983). 
The  18%  is  the  number  of  cases  sent  to  Superior  Court  (for  first  instance  and  de  novo 
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trials)  in  1981,  page  95,  as  a  percentage  of  total  District  Court  filings  for  that  year,  page 
134. 

5 

State  of  Maine  Judicial  Department  1982  Annual  Report,  supra  note  4,  at  95. 

g 

State  of  Maine  Judicial  Department  1982  Annual  Report,  supra  note  4,  at  95,  134. 

7 

State  of  Maine  Judicial  Department  1981  Annual  Report  127  (April  15,  1982);  State 
of  Maine  Judicial  Department  1982  Annual  Report,  supra  at  116  and  134.  The  1981 
percentage  is  calculated  by  dividing  first-instance  transfers  plus  de  novo  appeals  (1981 
Report  127)  by  1981  total  cases  disposed  of  (1982  Report  134). 

o 

State  of  Maine  Judicial  Department  1982  Annual  Report,  supra  note  4,  at  116,  134. 
The  1982  percentage  is  calculated  by  dividing  first  instance  transfers  (1982  Report  116)  by 
1982  total  cases  disposed  of  (1982  Report  134). 

9 

Interview,  supra  note  3.  Such  appeals  are  heard  in  the  Superior  Court. 

^  The  forum  for  such  appeals,  the  Maine  Supreme  Court,  does  not  separately  report 
appeals  received  by  the  court  from  which  those  appeals  arose,  and  thus  there  is  no  way  to 
determine  if  there  was  any  increase  from  1981  to  1982  in  appeals  from  the  Superior  Court 
in  cases  tried  there  after  transfer  from  the  District  Court.  There  was  an  increase  of  11% 
in  total  criminal  appeals  received  by  the  Maine  Supreme  Court  in  1982  over  the  number 
received  in  1981,  but  the  component  of  these,  if  any,  attributable  to  District  Court  cases 
transferred  for  trial  to  Superior  Court  is  not  known.  In  any  event,  even  this  11%  increase 
in  total  criminal  appeals  is  small  in  absolute  terms:  137  to  153. 

11  M.R.S.A.  c.  11,  s.  1312-B. 
12 


13 
14 
15 


G.L.  c.  90. 
See  the  chart  appearing  at  Appendix  C. 
G.L.  c.  90,  s.  24(l)(b). 


See  the  chart  appearing  at  Appendix  C.  This  trial  rate  is  the  average  of  the  trial 
rates  of  each  identifiable  category  of  cases  for  which  trial  rates  are  reported.  These 
range  from  82.9%  for  OUI  cases  in  the  Magistrates  Division  of  the  Idaho  Unified  Trial 
Court  to  .4%  for  criminal  cases  with  a  maximum  fine  of  less  than  $1,000  and  maximum 
incarceration  of  less  than  one  year  in  the  Criminal  Court,  City  of  New  York.  The  trial 
rate  of  100%  reported  for  the  Delaware  Court  of  Common  Pleas  is  not  figured  in  the 
average.  It  is  unlikely  that  the  bench  trials  included  in  this  rate  (98.7%)  represent  full, 
adversarial  proceedings;  they  undoubtedly  include  some  form  of  admission. 

16 

See  the  chart  appearing  at  Appendix  C.  This  jury  trial  rate  is  the  average  of  the 
jury  trial  rates  of  each  identifiable  category  of  cases  for  which  jury  trial  rates  are 
reported.  These  range  from  3.2%  for  misdemeanors  in  the  Unified  Trial  Court  (Superior 
Court)  of  the  District  of  Columbia,  to  .5%  for  "infractions"  in  the  California  Justice 
Courts. 

17 

This  rate  is  determined  in  the  same  manner  and  from  the  same  data  as  described 
in  footnotes  15  and  16,  above. 
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18 

See  chart  appearing  at  Appendix  C. 

B.  Processing  the  District  Court  Criminal  Caseload  in  a  One-Trial  System. 

19 

The  impact  of  the  proposed  one-trial  system  on  these  other  resources  is  analyzed 
in  Section  III  C  of  this  report. 

2  n 

G.L.  c.  218,  s.  6. 

21 

See  footnote  15,  above. 

22 

Of  course  there  will  always  be  cases  "carried  over"  from  one  year  to  another;  the 
cases  disposed  of  in  one  year  will  not  be  the  same  cases  that  were  received  during  that 
year.  However,  the  volume  of  cases  disposed  of  in  any  given  year  must  match  the  volume 
received  in  that  year  in  order  to  avoid  an  accumulation  of  cases. 

23 

Minor  motor  vehicle  (MMV)  cases  are  those  for  which  the  penalty  for  a  first 
offense  does  not  provide  for  a  fine  in  excess  of  $100  or  any  imprisonment.  G.L.  c.  90C. 
These  cases  are  subject  to  a  decriminalized  procedure.  Only  when  the  defendant  fails  to 
take  advantage  of  that  procedure  does  the  case  become  criminal. 

24 

Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  105  (March 

18,  1983). 
25 

Current  statistical  reporting  procedures  do  not  separately  identify  the  number  of 
"serious"  District  Court  criminal  cases,  even  assuming  this  special  category  could  be 
precisely  defined. 

26 

See  statistical  chart  at  Appendix  C. 

27  w. 

28 

Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1982  at  49  (March 

18,  1983). 
29 

For  a  discussion  of  this  subject,  see  Section  III  A. 

30 

See  statistical  chart  at  Appendix  C.  The  national  average  in  "one-trial"  courts  is 
47.8%  for  guilty  pleas  and  47.9%  for  "other"  dispositions  (mostly  dismissals),  for  a  total  of 
95.7%. 

31 

This  trend  is  also  reflected  in  the  official  crime  statistics  for  Massachusetts. 
Specifically,  three  of  the  crime  categories  in  the  "Crime  Index"  that  are  relevant  to  the 
District  Courts  (as  published  in  Crime  in  Massachusetts,  Mass.  Dept.  of  Public  Safety,  for 
the  years  indicated  below)  show  the  following  declines: 

%  Change 
1979-80       1980-81  1981-1982 

Burglary  +7.6  -7.7  -13.7 

Larceny  +1.0  -6.6  -  1.6 

Motor  Vehicle  Theft  -8.6  -5.7  -  4.6 
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See  Fox,  Forecasting  Crime  Data  (Lexington  Books,  1978).  In  1978,  using 
sophisticated  statistical  analysis  based  primarily  on  known  crime  rates  and  demographic 
factors,  and  on  known  and  projected  birth  rates,  Professor  James  A.  Fox  predicted  a 
discernable  drop  in  crime  beginning  in  and  continuing  through  the  present  decade. 
Professor  Fox's  predictions  have  been  borne  out  to  date.  The  premise  for  his  forecast  is 
that  the  age  group  whose  members  are  responsible  for  the  majority  of  crimes  has  begun  to 
shrink  and  will  continue  to  do  so  based  on  known  birth  rates. 

33 

Ten  positions  were  added  to  the  Court  Reorganization  Act  of  1978,  G.L.  c.  212, 
s.  1,  as  amended  by  St.  1978,  Ch.  478,  s.  116,  and  five  more  were  added  when  the  same 
statute  was  further  amended  by  St.  1982,  Ch.  405,  s.  3. 

34 

The  Court  Reorganization  Act  of  1978  established  a  ceiling  of  153  judicial 
positions  for  the  District  Court  Department.  G.L.  c.  211B,  s.  2,  as  added  by  St.  1978,  Ch. 
478,  s.  110  and  as  amended  by  St.  1978,  Ch.  478,  s.  112.  This  was  an  effective  reduction  in 
strength  from  the  authorized  limit  of  164  positions. 
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HI.  THE  SYSTEM  TO  REPLACE  DE  NOVO 


A.     How  the  New  System  Would  Function 

1.  Overview 

The  obvious  result  of  ending  the  de  novo  system  will  be  that  those  District  Court 
defendants  who  are  tried  will  be  tried  only  once.  However,  many  of  the  implications  of 
such  a  one-trial  system  are  not  so  obvious.  For  example,  will  not  most  defendants  faced 
with  choosing  between  a  single,  final  jury  or  non-jury  trial  choose  a  jury?  When  will  the 
defendant  be  forced  to  make  this  choice?  How  and  where  will  the  majority  of  cases  be 
disposed  of  in  such  a  one-trial  system? 

The  answers  to  these  questions  depend  on  the  manner  in  which  the  one-trial  system 
is  constructed.  The  summary  description  of  the  proposed  system,  set  forth  following  the 
Introduction  to  this  report,  is  repeated  below  and  is  followed  by  more  extensive 
discussion. 


THE  PROPOSED  ONE-TRIAL  SYSTEM 


•  The  District  Court  Department  would  continue  to  consist  of  69  courts,  with 
jury  sessions  established  in  a  number  of  these  courts,  from  one  to  three  in  each 
county. 

•  A  defendant  brought  before  one  of  the  69  District  Courts  charged  with  a  crime 
over  which  the  court  will  exercise  jurisdiction  would  be  arraigned  and  would 
enter  a  plea  of  guilty  or  not  guilty  and,  if  the  latter,  a  date  would  be  set  for 
pretrial  conference  to  resolve  such  issues  as  discovery  and  the  possibility  of  a 
negotiated  recommendation  for  disposition.  This  conference  would  take  place 
at  the  local  court. 

•  The  pretrial  conference  would  be  scheduled  for  no  later  than  21  days  following 
arraignment,  with  further  continuance  available  for  good  cause  shown. 

•  If  the  defendant  does  not  wish  a  jury  trial  immediately  after  pretrial  con- 
ference, the  case  would  remain  before  the  local  court  where  it  could  be 
disposed  of  by  means  of  any  of  the  following: 

An  admission  to  sufficient  facts  and  a  continuance  without  a  finding 
after  an  adequate  recitation  of  the  prosecution's  case,  with  eventual 
dismissal  upon  compliance  with  the  terms  of  the  continuance  (including 
such  special  terms  as  victim  restitution).  If  the  court  were  not  inclined 
to  grant  the  continuance  or  to  impose  acceptable  conditions,  the  defen- 
dant would  be  permitted  to  withdraw  the  admission  and  receive  a  triaL 

A  negotiated  plea  of  guilty  in  accordance  with  the  procedures  set  forth 
in  Rule  12  of  the  Mass.  R.  Crim.  P. 
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-    A  bench  (jury-waived)  trial,  contested  or  on  a  "submission11  (a  stipulation  of 
agreed  facts).  The  result  of  such  a  trial  would  be  a  guilty  or  not  guilty 
finding,  or  a  continuance  without  a  finding  (with  the  possibility  of  an  agreed- 
upon  disposition  or  terms  for  the  continuance,  as  the  case  may  be). 

•  If  the  defendant  requests  a  jury  trial  (immediately  after  pretrial  conference  or 
upon  the  court's  refusal  to  accept  an  admission  on  requested  terms  or  to  accept 
a  negotiated  plea),  the  case  would  be  transferred  to  the  appropriate  jury  session, 
which  would  be  at  that  same  court  or,  in  the  majority  of  instances,  at  another 
court,  as  is  now  the  case. 

•  Once  at  the  jury  session,  the  defendant  would  receive  the  requested  jury  trial 
or  could  tender  an  admission  or  guilty  plea,  as  in  the  primary  court.  The  defen- 
dant could  no  longer  receive  a  bench  trial,  however. 

•  Upon  a  guilty  finding  following  trial  without  a  jury  in  the  primary  court,  or 
following  a  trial  with  a  jury  in  the  jury  session,  the  defendant  could  appeal  any 
issue  of  law  in  the  same  manner  as  appeal  is  now  claimed  following  trial  in  the 
jury  session. 


The  keys  to  this  system  are  that  (1)  it  preserves  a  series  of  procedures  whereby  cases 
can  be  resolved  with  a  degree  of  promptness  and  simplicity  proportionate  to  their  serious- 
ness, and  consistent  with  the  right  of  all  defendants  to  contest  any  criminal  charge  before 
a  jury,  and  (2),  more  particularly,  it  avoids  compelling  an  early  choice  on  whether  a  jury 
or  jury-waived  trial  is  desired. 

One  of  the  misconceptions  that  may  have  delayed  the  abolition  of  the  de  novo  system 
involves  the  second  point.  It  has  been  presumed  by  some  that  without  de  novo  appeal, 
defendants  would  have  to  choose  at  the  outset  of  the  criminal  case  whether  they  want  a 
trial  with  or  without  a  jury.  It  was  further  reasoned  that  in  such  a  circumstance  the  vast 
majority  of  defendants  would  claim  a  jury  trial  if  for  no  other  reason  than  to  take  advan- 
tage of  the  delay  that  would  result  from  the  backlog  that  would  quickly  develop.  The 
pressure  of  this  backlog  of  jury  trial  claims  would  then  result  in  negotiated  dispositions 
favorable  to  defendants,  as  prosecutors  sought  to  reduce  the  growing  backlog  with  the 
knowledge  that  only  a  relatively  few  jury  trials  could  ever  be  actually  provided  in  relation 
to  the  large  number  claimed.  A  vicious  circle  would  result:  more  claims,  so  more  delay; 
more  delay,  so  more  lenient  dispositions;  more  lenient  dispositions,  so  more  claims;  and  so 
on. 

However,  the  premise  of  this  argument  is  not  necessarily  correct.  A  one-trial  system 
need  not  confront  the  defendant  immediately  with  the  requirement  of  choosing  between  a 
jury  or  jury-waived  trial.  Rather,  the  new  system  will  provide  a  screening  mechanism 
which  will  replace  the  screening  function  believed  by  some  to  be  the  essential  virtue  and 
justification  of  the  present  de  novo  system.  The  proposed  system  has  been  designed  so  as 
to  allow  the  disposition  of  cases  well  before  the  defendant  is  required  to  choose  between  a 
jury  or  non-jury  trial. 

This  aspect  of  the  system  is  particularly  important  in  light  of  the  fact  that  most  of 
the  District  Courts  will  continue  to  operate  without  juries.   In  those  courts,  cases  in  which 
jury  trials  are  claimed  will  be  transferred  to  a  different  court  in  which  a  jury  session 
has  been  established,  as  is  now  the  practice.  If  defendants  were  compelled  to  make  the 
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jury /non-jury  decision  at  the  outset  of  the  case,  say  immediately  following  their  first 
appearance,  a  huge  percentage  of  defendants  probably  would  claim  a  jury  trial  and  all  of 
these  cases  would  quickly  "pass  through"  the  local  courts  and  accumulate  at  the  jury 
sessions,  where  only  a  "bargain  basement"  form  of  plea  bargaining  could  avoid  the  growth 
of  a  hopeless  backlog. 

The  proposed  one-trial  system  has  been  designed  to  avoid  this  scenario.  It  allows 
the  defendant  to  seek  from  the  local  court  a  disposition  prior  to  reaching  the  point  where 
a  decision  on  the  jury/non-jury  trial  is  required.  This  approach  will  avoid  the  unnecessary 
pass-through  of  a  large  volume  of  cases  to  the  jury  sessions. 

What  follows  is  an  explanation  of  each  of  the  procedures  that  together  constitute 
the  proposed  one-trial  system  and  how  each  would  function  in  comparison  with  current 
practices. 

2.      Admission  to  Sufficient  Facts 

There  are  primarily  two  large  categories  of  cases  that  will  be  disposed  of  under  the 
proposed  system  without  the  issue  of  choosing  between  a  jury  or  jury-waived  trial  ever 
arising.  The  first  is  that  large  group  of  District  Court  cases  involving  one  or  more  minor 
criminal  charges,  where  there  has  been  alleged  no  serious  physical,  emotional,  or  financial 
injury  to  a  victim;  in  which  the  defendant,  often  a  young  person,  has  no  prior  criminal 
record;  in  which  the  prosecution's  case  appears  sound  to  all  participants;  in  which  the 
court,  should  guilt  be  admitted  or  proved,  would  be  inclined  to  permit  the  matter  to  be 
resolved  without  the  creation  of  a  criminal  record;  and,  given  that  inclination,  in  which 
the  defendant  has  no  real  interest  in  contesting  the  matter. 

There  are  no  data  as  to  what  percentage  of  total  District  Court  criminal  cases  fall 
into  this  category.  However,  the  Committee  estimates  that  this  category  comprises  at 
least  40%  and  perhaps  as  much  as  65%  of  all  District  Court  cases.  These  cases  are  appro- 
priate candidates  for  a  "continuance  with  a  finding."  This  dispositional  technique  consists 
of  the  court  finding  facts  sufficient  for  a  conviction,  usually  after  the  defendant  admits 
to  such  sufficient  facts,  but  deferring  the  entry  of  a  guilty  finding  by  continuing  the  case, 
usually  for  a  period  of  one  year.  In  return  for  this  benefit,  the  court  imposes  conditions. 
These  can  range  from  the  standard  terms  of  probation  to  particular  remedial  or  rehabili- 
tative requirements,  such  as  restitution.  These  conditions  are  supervised  by  the  Probation 
Department.  If  they  are  complied  with,  the  case  can  be  dismissed  at  the  end  of  the  con- 
tinuance period.  If  the  conditions  are  violated,  the  continuance  can  be  terminated,  the 
guilty  finding  entered,  and  the  defendant  sentenced. 

The  technique  of  admission  to  sufficient  facts  followed  by  a  continuance  without  a 
finding  is  an  outgrowth  of  the  de  novo  system  and  reveals  a  basic  weakness  of  that  system. 
Under  the  de  novo  system,  the  defendant  does  not  want  to  plead  guilty  because  of  the 
criminal  record  that  will  result  and  because  this  will  foreclose  the  right  to  a  trial  de  novo. 
At  the  same  time,  the  defendant  has  no  real  interest  in  the  initial  bench  trial  that  is 
required  if  he  waives  initial  jury  trial.  He  is  interested  only  in  seeing  what  the  available 
sentence  will  be. 

Thus,  in  the  context  of  a  bench  trial  (and  often  entailing  all  of  the  notice,  scheduling, 
and  witness  attendance  problems  involved  with  the  conduct  of  a  trial),  the  defendant  merely 
admits  to  sufficient  facts.  The  system  encourages  the  anomaly  of  the  "uncontested  trial." 
If  the  court  allows  the  continuance  without  a  finding  and  imposes  acceptable  conditions, 
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the  proceeding  is  concluded,  subject  only  to  compliance  with  the  conditions.  If,  instead, 
the  court  enters  a  guilty  finding  and  sentences  the  defendant,  the  defendant  can  void  this 
result  by  claiming  a  trial  de  novo.  In  either  case,  a  full  trial  has  not  taken  place  and 
witness  time  has  been  wasted  along  with  the  effort  necessary  to  give  notice  and  to 
schedule  (and  often  reschedule)  this  "trial."l/ 

Another  problem  with  the  admission/continuance  procedure  in  the  current  system  is 
that  it  can  subject  a  defendant  to  a  guilty  finding  or  harsh  terms  with  no  recourse. 
Specifically,  if  the  court  requires  the  defendant  to  waive  the  right  to  trial  de  novo  as  a 
condition  of  accepting  the  admission,  the  defendant  will  have  no  recourse  (other  than 
appeal  on  an  issue  of  law)  if  harsh  terms  are  imposed  on  the  continuance  and  if  the 
defendant  violates  those  terms.2/ 

The  proposed  one-trial  system  would  preserve  the  technique  of  admission  to 
sufficient  facts  and  continuance  without  a  finding,  and  all  of  the  obvious  benefits  it 
provides,  while  avoiding  the  problems  that  flow  from  the  use  of  that  technique  in  the 
present  context  of  the  de  novo  system. 

Stated  simply,  the  admission/continuance  technique  is  an  accepted  method  of 
pretrial  disposition  and  should  proceed  as  such.  In  the  proposed  one-trial  system,  the 
defendant  seeking  a  continuance  without  a  finding  would  admit  under  conditions  similar  to 
those  that  apply  to  a  guilty  plea,  namely,  the  admission  would  be  tendered  to  the  trial 
judge  with  requested  conditions  (possibly  agreed-upon  by  the  prosecution).  If  the  judge 
does  not  agree  with  the  requested  conditions  or  reserves  the  right  to  exceed  them,  the 
defendant  would  be  free  to  withdraw  the  admission  and  proceed  to  a  trial  with  or  without 
a  jury.  On  the  other  hand,  if  the  defendant  does  accept  the  continuance  without  a  finding, 
the  matter  would  be  final.  No  subsequent  trial  would  be  available. 

Rather  than  be  scheduled  as  a  bench  trial,  the  cases  would  be  scheduled  for  pretrial 
conference.  Thus  in  most  cases,  civilian  and  police  witnesses  would  not  be  required  to 
attend.  At  most,  a  representative  officer  would  testify  from  the  police  report  in  order  to 
satisfy  the  court  as  to  the  factual  basis  of  the  charge.  Of  course,  the  court  would  be  free 
to  permit  testimony  from  the  victim  or  to  require  testimony  from  any  witnesses,  if  this 
were  deemed  necessary  for  an  appropriate  decision  on  the  admission. 

Thus  the  proposed  one-trial  system  would  maintain  all  of  the  benefits  of  the 
admission/continuance  technique  without  the  current  drawbacks.  The  defendant  would  be 
free  to  seek  a  continuance  without  jeopardizing  the  right  to  trial.  The  court  would  be 
free  to  set  conditions  on  the  continuance  as  it  deemed  appropriate.  If  the  admission/ 
continuance  were  not  accepted,  the  case  would  proceed  to  trial.  If  accepted,  the 
conditions  would  be  binding.  If  those  conditions  were  violated,  a  guilty  finding  could  be 
entered  and  the  defendant  sentenced  with  finality;  if  complied  with,  the  case  would  be 
dismissed.  The  procedure  would  not  be  scheduled  nor  take  place  in  the  context  of  a  trial, 
but  the  court  would  be  free  to  take  testimony  in  particular  cases  as  it  deemed  necessary. 
Witnesses  would  be  required  only  when  actually  needed. 

3.      Disposition  on  Guilty  Plea 

The  second  general  category  of  District  Court  cases  in  which  the  proposed  one-trial 
system  affords  an  appropriate  means  of  early  disposition  involves  offenses  perhaps  slightly 
more  serious  than  those  in  the  previously  described  category,  and  often  a  defendant  who  is 
a  youth  or  adult  with  some  previous  minor  criminal  record  (the  latter  fact  being  known  to 
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the  parties  though  not  to  the  court).  Often  in  these  cases  the  court  is  not  inclined  to  deal 
with  the  case  as  a  serious  offense  and  yet  is  not  inclined  to  allow  the  matter  to  be  disposed 
of  short  of  a  formal  determination  of  guilt  or  innocence.  In  many  cases  falling  into  this 
category  the  defendant  will  have  attempted  to  obtain  a  continuance  without  a  finding,  as 
just  described,  but  the  court  will  have  rejected  this  disposition. 

The  most  appropriate  procedure  for  cases  falling  into  this  general  category  will  be 
tender  by  the  defendant  of  a  plea  of  guilty,  usually  with  an  agreed-upon  sentence  recom- 
mendation by  the  prosecution.  This  procedure  is  fully  articulated  in  Rule  12  of  the 
Massachusetts  Rules  of  Criminal  Procedure. 

It  is  noteworthy  that  in  the  present  de  novo  system  there  are  virtually  no  cases 
terminated  on  guilty  pleas  tendered  by  defendants  at  the  primary  courts.  In  fact,  this  is 
one  of  the  major  defects  in  the  present  system.  A  defendant  will  not  consider  a  guilty 
plea  at  the  primary  court  because  this  will  unnecessarily  foreclose  the  option  to  de  novo 
appeal.  Rather,  as  with  the  defendant  desiring  a  continuance  without  a  finding,  the 
present  system  encourages  the  defendant  to  "push"  the  case  to  a  bench  trial,  proceed  with 
trial  or  admit  to  sufficient  facts  (though  at  the  same  time  maintaining  a  plea  of  not 
guilty)  and  await  the  court's  finding  and  disposition.  At  that  time  the  defendant  is  free  to 
nullify  the  entire  proceeding  and  claim  a  whole  new  trial  if  the  result  is  unacceptable. 

In  contrast,  the  proposed  one-trial  system  permits  the  defendant  (even  one  who  has 
attempted  and  failed  to  obtain  a  continuance  without  a  finding  by  means  of  an  admission), 
to  "get  a  look"  at  the  sentence  the  court  is  inclined  to  impose  through  the  tender  of  a 
guilty  plea,  without  having  to  force  the  matter  to  trial.  The  defendant's  rights  are  as 
thoroughly  protected  as  they  are  by  the  present  right  to  de  novo  appeal,  because  once  the 
plea  and  agreed-upon  sentence  is  tendered  the  court  must  either  (1)  accept  the  plea  and 
impose  that  sentence  or  announce  a  different  sentence,  and  allow  the  plea  to  be  withdrawn, 
or  (2)  indicate  to  the  defendant  that  it  will  not  be  bound  by  the  recommended  sentence 
and  allow  the  plea  to  be  withdrawn. 

Thus,  in  the  one-trial  sytem  as  designed,  just  as  in  the  de  novo  system,  the  defendant 
is  afforded  a  chance  to  get  a  prompt,  acceptable  disposition,  without  sacrificing  his  right 
to  trial.  The  critical  difference  is  that  the  one-trial  system  provides  for  this  result  short 
of  trial,  whereas  the  de  novo  system  usually  requires  the  matter  to  progress  through  an 
initial  bench  trial  before  the  defendant  can  receive  the  court's  determination,  and,  if  he 
or  she  chooses,  reject  it.  Again,  the  critical  difference  is  the  wasted  effort,  witness 
attendance,  and  testimony  that  are  required  in  scheduling  and  conducting  the  "voidable" 
bench  trial  in  the  present  system,  a  trial  that,  in  any  event,  is  not  usually  perceived  as  a 
full  trial. 

In  the  one-trial  system,  the  use  of  the  guilty  plea  avoids  this  waste,  while  still  per- 
mitting defendants  in  a  large  category  of  District  Court  cases  to  seek  an  acceptable 
resolution  promptly  and  with  no  jeopardy  to  their  trial  option.  As  with  the  admission/ 
continuance,  the  court  considering  a  guilty  plea  is  still  free  in  any  case  where  it  deems  it 
appropriate,  to  hear  directly  from  the  victim  and  other  witnesses  prior  to  deciding  to 
accept  a  guilty  plea.  If  the  court  rejects  a  recommended  sentence,  the  defense  and  prose- 
cution are  not  precluded  from  reconsidering  the  matter,  entering  a  new  agreement,  and 
tendering  a  guilty  plea  on  that  basis.  It  should  also  be  noted  that,  in  seeking  from  the 
prosecution  an  acceptable  sentence  and/or  charge  recommendation  to  submit  with  the 
tendered  plea  of  guilty,  the  defendant  will  not  have  the  prosecution  "over  a  barrel."  In 
short,  the  quality  of  the  plea  negotiation  process  is  insured.  Since  the  case  has  not 
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yet  left  the  local  court,  the  defendant's  negotiating  position  is  roughly  equal  to  the 
prosecution's.  Unlike  the  situation  where  a  case  already  has  been  transferred  to  the  jury 
session  and  added  to  the  jury  trial  list,  the  defendant  can  still  avoid  transmission  of  the 
case  to  the  other  location  if  an  agreement  can  be  reached  with  the  prosecution  (and  if  the 
recommendation  is  accepted  by  the  court).  In  short,  the  matter  can  be  resolved  quickly  at 
the  local  court.  Similarly,  the  prosecution  in  this  circumstance  is  not  dealing  with  the 
direct  pressure  of  eliminating  the  case  from  a  pending  jury  trial  list.  Most  importantly, 
no  defendant  is  under  any  pressure  to  forego  a  trial.  The  decision  to  accept  a  pretrial 
disposition  is  guided  only  by  the  defendant's  self-interest  in  such  a  termination  of  the 
case. 

4.     Pretrial  Conference 

These  two  methods  of  pretrial  disposition  at  the  primary  court— an  admission  and 
continuance  or  guilty  plea  and  sentence— should  resolve  at  least  50%  and  perhaps  as  many 
as  75%  of  the  District  Court  criminal  caseload.:*/  By  providing  methods  for  cases  to  be 
disposed  of  without  the  necessity  of  the  "voidable"  bench  trial,  the  system  not  only  avoids 
all  of  the  disadvantages  implicit  in  such  trials  themselves,  but  also  avoids  the  delay  and 
wasted  time  involved  prior  to  such  trials.  Where  a  defendant  under  the  present  system 
wants  to  take  advantage  of  his  right  to  force  the  matter  to  trial  simply  to  find  out  the 
disposition  and  whether  he  will  reject  it  and  claim  de  novo  appeal,  a  date  must  be  chosen 
which  will  allow  enough  time  for  a  trial  and  that  date  has  to  be  sufficiently  far  in  the 
future  to  allow  the  prosecution  to  secure  the  attendance  of  its  victim  and  police  witnesses. 
This  delay  is  often  compounded  when,  for  any  of  several  reasons,  the  trial  date  arrives  but 
one  side  or  the  other  cannot  proceed  because  police  or  other  witnesses  are  not  able  to 
attend,  so  the  case  must  be  further  delayed  and  rescheduled  for  another  trial  date— all 
this  to  provide  a  trial  at  which  the  defendant  in  many  cases  will  merely  "admit  to  suf- 
ficient facts"  and  which,  in  any  event,  is  intended  merely  as  a  means  of  providing  a  result 
which  the  defendant  can  immediately  reject,  if  he  finds  it  not  to  his  liking. 

In  contrast,  the  one-trial  system  in  its  options  for  pretrial  resolution  of  a  case 
eliminates  the  need  for  the  voidable  bench  trial  and  thus  permits  the  case  to  proceed 
without  unnecessary  delay.  Accordingly,  the  proposed  system  requires  that  the  case  be 
scheduled  for  pretrial  conference  no  later  than  twenty-one  days  after  arraignment.  It  is 
at  this  pretrial  conference  that  the  parties  will  decide  the  question  of  pretrial  disposition. 
In  those  cases  where  the  parties  can  agree,  disposition  can  take  place  immediately.  In 
those  cases  where  the  parties  need  more  time  to  come  to  an  agreement,  or  where  the 
court  chooses  not  to  grant  a  continuance  without  a  finding  or  to  accept  a  guilty  plea,  or 
requires  that  as  a  precondition  to  considering  either  such  disposition  it  must  hear  from  the 
victim  or  other  witnesses  directly,  a  brief  continuance  is  all  that  is  required.  If  either 
form  of  pretrial  disposition  is  not  possible  at  the  pretrial  conference  and  a  continuance  is 
not  warranted,  the  defendant  must  make  the  choice  of  a  jury  or  jury-waived  trial.  Either 
trial  will  be  final. 

It  is  difficult  to  overestimate  the  positive  impact  of  this  change.  By  shifting  the 
process  of  prompt,  pretrial  disposition  from  the  present  context  of  the  voidable  bench 
trial  to  a  process  of  the  admission/continuance  or  the  plea  of  guilty,  the  number  of  people 
who  are  required  under  the  present  system  to  appear  for  trials  in  the  District  Courts  could 
be  reduced.  Under  the  present  system  those  people— victims,  witnesses,  police— either  are 
not  actually  needed  because  once  the  trial  (often  after  several  postponements)  is  finally 
ready  to  proceed  the  defendant  merely  "admits,"  or,  if  the  defendant  actually  contests  the 
charge  and  a  trial  is  held,  all  those  concerned  are  exposed  to  the  defendant's  claim  of  de 
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novo  appeal,  which  can  render  the  efforts  to  schedule  and  conduct  the  trial  and  the  atten- 
dance of  all  concerned  a  nullity. 

Thus,  the  proposed  system  should  reduce  congestion  and  eliminate  unnecessary  atten- 
dance of  victims,  witnesses  and  police,  while  still  offering  the  defendant  the  option  of 
quick,  acceptable  disposition  at  no  sacrifice  to  his  right  to  trial. 

5.      Choice  of  Jury  or  Jury-Waived  Trial 

In  those  cases  in  which  a  pretrial  disposition  is  not  sought,  or  is  sought  but  denied  by 
the  court,  the  defendant  will  be  compelled  to  choose  between  a  jury  trial,  which  will  require 
the  case  to  be  sent  to  the  jury  session  (which  will  be  located  in  a  different  court  in  the 
majority  of  cases),  or  a  jury-waived  trial,  which  must  take  place  in  the  primary  court. 
The  defendant  will  not  be  entitled  to  a  bench  trial  at  the  jury  session,  however. 

An  important  consideration  arises  here.  Should  the  defendant's  decision  on  this  issue 
be  final?  That  is,  if  the  defendant  chooses  a  jury  trial,  should  he  or  she,  upon  arriving  at 
the  jury  session,  be  able  to  once  again  request  and  receive  a  pretrial  disposition?  And  if 
such  is  allowed,  should  the  case  then  be  sent  back  to  the  primary  court  for  a  decision  on 
the  pretrial  disposition? 

Assuming  such  restrictions  could  be  imposed,  they  would  have  the  benefit  of 
reducing  the  number  of  cases  in  which  a  jury  trial  were  claimed.  If  defendants  were 
precluded  from  any  disposition  at  the  jury  session  other  than  one  following  an  actual  jury 
trial,  they  would  be  less  likely  to  claim  a  jury  trial.  Claims  for  jury  trial  would  be 
reduced  to  the  relatively  small  number  of  defendants  who  actually  desire  a  jury  trial. 
Excluded  from  the  jury  sessions  would  be  those  who  merely  want  another  chance  before  a 
different  judge  to  obtain  a  continuance  without  a  finding  or  the  acceptance  of  a  guilty 
plea  and  imposition  of  an  agreed-upon  disposition. 

The  negative  aspects  of  such  a  system  would  be  that  a  defendant  having  reached  the 
jury  session  who  then,  in  fact,  became  willing  to  accept  a  previously  rejected  plea 
bargain,  would  be  forced  either  to  go  to  jury  trial  anyway  or  withdraw  the  jury  claim, 
requiring  the  case  to  be  sent  back  to  the  local  court.  Neither  of  these  results  serves  the 
interests  of  justice  or  enhances  the  procedural  efficiency  of  the  system. 

Accordingly,  the  system  recommended  by  the  Committee  allows  for  defendants 
whose  cases  are  not  disposed  of  in  the  local  court  and  who  claim  a  jury  trial  to  have  open 
to  them  at  the  jury  session  the  same  options  for  pretrial  disposition  they  had  at  the 
primary  court  with  one  significant  limitation.  Specifically,  Rule  12  of  the  Mass.  R.  Crim. 
P.,  which  governs  plea  bargaining,  provides  that  an  agreement  under  which  the  prosecu- 
tion will  recommend  a  particular  disposition  (or  not  oppose  one)  in  return  for  the 
defendant's  plea,  will  not  be  binding  if  once  rejected  and  the  case  thereafter  comes  before 
a  different  judge.  This  has  the  salutary  effect  of  reducing  judge-shopping.  In  practical 
terms,  it  permits  the  prosecution  to  negotiate  from  an  appropriate  position  by  informing 
the  defendant  that  the  recommendation  it  is  willing  to  agree  to  at  the  primary  court  will 
not  necessarily  be  available  again  if  the  defendant  opts  to  bypass  the  local  court  by 
claiming  a  jury  trial  and  try  for  a  "better  deal"  at  the  jury  session.- 

Given  such  a  system,  the  question  arises  of  how  many  defendants  who  fail  to  obtain 
a  pretrial  disposition  in  the  primary  court  will  then  waive  their  right  to  jury  trial  (and 
with  it  their  opportunity  for  a  second  chance  at  a  pretrial  disposition  in  the  jury  session) 
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in  favor  of  a  final  bench  trial  in  the  primary  court.  The  Committee  feels  that  a  substantial 
number  of  defendants  will  do  so.  The  cases  in  which  such  waivers  will  be  made  are  likely 
to  be  those  which  are  too  serious  to  warrant  the  granting  of  a  pretrial  disposition  by  the 
court  (at  least  not  on  terms  that  the  court  finds  inappropriately  lenient),  but  which  at  the 
same  time  are  not  likely  to  warrant  severe  sentencing  should  the  defendant  be  found  guilty. 
The  key  in  such  cases  will  be  predictability.  In  many  instances  defense  counsel  whose 
offer  of  an  admission  or  a  plea  of  guilty  is  rejected  will  nonetheless  be  willing  to  waive 
jury  trial  and  receive  a  final  bench  trial  before  the  same  judge  at  the  primary  court^/ 
because  counsel  is  sufficiently  certain  that  if  the  defendant  is  convicted  following  the 
trial,  the  sentence  imposed  will  be  within  a  predictable  and  acceptable  range. 

It  is  true  that  in  opting  for  a  bench  trial  the  defendant,  if  convicted,  will  be  "exposed" 
to  any  sentence  up  to  the  legal  maximum,  and  will  have  no  recourse  other  than  (1)  a  motion 
to  revise  or  revoke  the  sentence  or  (2)  appeal  on  alleged  errors  of  lawj>/  On  the  other 
hand,  the  members  of  the  defense  bar  practicing  before  the  individual  District  Courts  are 
keenly  aware  through  their  direct  experience  of  the  sentencing  practices  and  philosophies 
of  the  individual  District  Court  judges.  The  committee  feels  that,  based  on  this  awareness, 
defense  counsel  who  have  failed  to  obtain  a  pretrial  dispositon  will  in  many  instances  opt 
for  a  jury-waived  trial  at  the  local  court.  They  will  do  so  in  those  cases  where,  based  on 
their  experience,  they  know  that  this  will  not  expose  the  defendant,  in  practical  terms,  to 
an  unreasonable  risk  of  receiving  a  harsh,  though  legal,  sentence.  Obviously,  where  a 
sentence  that  is  reasonable  from  counsel's  point  of  view  is  not  sufficiently  predictable, 
counsel  will  advise  the  defendant  to  claim  a  jury  trial.  For  the  defendant  who  wishes  in 
any  event  to  contest  the  charges  before  a  jury,  the  choice  is  clear  and  unobstructed. 

Regarding  the  decision  to  waive  a  jury  trial  and  receive  a  bench  trial  in  the  primary 
court,  it  should  be  noted  that  the  choice  of  this  option  will  be  particularly  likely  in  those 
cases  where  the  court's  rejection  of  a  pretrial  dispositon  is  predicated  not  necessarily  on 
the  severity  of  the  offense,  but  rather  on  the  trial  judge's  determination  that  in  order  to 
make  a  proper  judgment  and  disposition,  facts  must  be  heard  in  the  context  of  testimony 
under  oath,  fully  and  formally,  that  is,  in  a  trial.  Such  cases  can  be  contrasted  with  those 
serious  matters  wherein  the  court  has  rejected  a  defendant's  attempts  at  pretrial  disposi- 
tion as  requiring  inappropriate  leniency.  In  such  cases  defense  counsel  can  be  expected  to 
claim  a  jury  trial. 

It  also  should  be  noted  that  jury  trials  are  likely  to  be  claimed  in  those  cases  where 
the  court  follows  one  of  the  two  procedures  for  accepting  a  guilty  plea,  namely,  where  the 
court,  pursuant  to  Rule  12(c)(2)(B),  announces  that  it  will  not  be  bound  by  the  recommended 
disposition  on  the  plea  of  guilty  it  is  about  to  receive,  and  then  allows  the  defendant  the 
option  of  withdrawing  the  plea.  It  is  likely  that  many  defendants  faced  with  this  option 
will  withdraw  their  pleas  and  claim  a  jury  trial. 

In  contrast,  the  other  procedure,  permitted  by  Rule  12(c)(2)(A),  whereby  the  court 
tells  the  defendant  that  it  will  not  impose  a  sentence  more  harsh  than  that  recommended 
without  allowing  withdrawal  of  the  plea,  is  more  likely  to  result  in  dispositions  on  pleas  of 
guilty  or  jury-waived  trials  in  the  local  court. 

In  summary,  the  Committee  concludes  that  of  the  cases  that  are  not  concluded  by 
means  of  pretrial  dispositions,  a  significant  volume  will  not  be  claimed  for  jury  trial,  but 
rather  will  stay  in  the  primary  courts  to  be  disposed  of  through  bench  trials.  Although  it 
is  impossible  to  predict  with  any  accuracy  the  actual  proportion  of  dispositions  that  is 
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likely  to  occur  through  bench  trials  at  the  local  court,  the  Committee  feels  that  15%  of 
total  dispositions  is  a  reasonable  and  conservative  estimate. 

6.      Disposition  in  the  Jury  Session 

As  explained  previously,  a  defendant  who  fails  to  obtain  a  pretrial  disposition  in  the 
local  court  and  who  claims  a  jury  trial  will  have  his  or  her  case  transferred  to  the  appro- 
priate jury  session.  In  the  majority  of  cases  this  session  will  be  conducted  at  a  different 
court.  Transfer  will  be  made  in  the  same  manner  as  it  is  now  made  when  a  defendant 
claims  first-instance  jury  trial. 

Once  in  the  jury  session,  the  case  can  once  again  be  disposed  of  pretrial,  either  on 
an  admission/continuance  or  on  a  plea  of  guilty.  The  one  difference  is  that  under  Rule  12 
any  agreement  on  which  a  primary  court  recommendation  was  made  by  the  prosecution  is 
no  longer  binding.  No  bench  trials  would  be  held  in  the  jury  sessions,  however. 

The  unavailability  of  bench  trials  in  the  jury  sessions  will  tend  to  screen  out  cases 
that  should  be  disposed  of  in  the  primary  courts.  At  the  same  time,  defendants  who  do 
claim  a  jury  trial  are  free  to  attempt  to  negotiate  a  prompt,  pretrial  disposition  in  lieu  of 
a  jury  trial  once  at  the  jury  session. 

As  discussed  in  Section  II,  the  figures  indicate  that  the  District  Courts,  with  current 
judicial  resources,  have  the  capacity  to  dispose  of  all  non-MMV  criminal  cases  and  still 
provide  jury  trials  at  a  maximum  rate  of  4%  of  dispositions.  Given  this  maximum  jury 
trial  rate  and  the  estimated  rates  at  which  cases  will  be  disposed  by  other  means  (pretrial 
at  the  primary  court  by  admission/continuance  and  guilty  plea:  55%;  jury-waived  trial  at 
the  primary  court:  25%;  "other"  dispositions  at  the  primary  court:  5%)  there  would 
remain  at  least  11%  of  the  annual  District  Court  caseload  to  be  disposed  of  pretrial  at  the 
jury  session. 

This  conclusion,  i.e.  that  a  maximum  of  15%  (4%  jury  trial  and  11%  pretrial)  of  the 
District  Court  caseload  would  be  disposed  of  in  the  jury  sessions  represents  an  increase 
from  the  present  jury  session  share  of  5.2%.  It  must  be  noted,  however,  that  the  actual 
shift  of  cases  to  the  jury  sessions  under  the  proposed  system  should  be  somewhat  less  than 
this  maximum,  owing  to  the  factors  outlined  in  Section  II  B  of  this  report. 

For  a  graphic  display  of  the  estimated  dispositional  rates  of  the  proposed  system, 
both  in  the  primary  courts  and  in  the  jury  sessions,  in  contrast  with  those  experienced 
under  the  present  system,  see  Appendix  D.  This  chart  provides  a  quantitative  comparison 
between  the  present  and  proposed  District  Court  system  in  terms  of  the  manner  of  case 
disposition. 

B.      Administrative  Structure 

1.       Designation  of  Jury  Sessions. 

As  has  been  explained,  the  adoption  of  a  one-trial  system  in  the  District  Court 
Department  represents  more  an  inevitable  transition  than  a  radical  reform.  Nowhere  is 
this  fact  more  evident  than  with  regard  to  the  administrative  structure  of  jury  sessions 
that  the  one-trial  system  would  require.  In  short,  the  proposed  one-trial  system  would 
require  little  fundamental  change  in  the  present  system.  The  only  change  required  would 
be  the  creation  of  several  additional  jury  sessions  statewide. 


69 


The  determination  of  the  maximum  number  of  new  jury  sessions  that  will  be  required 
is  based  on  the  conclusion  that,  in  order  to  construct  a  one-trial  system  capable  of  staying 
abreast  of  the  caseload,  there  must  be  jury  sessions  adequate  in  terms  of  judge-time  to  (1) 
provide  jury  trials  at  a  maximum  rate  of  4%  of  total  annual  caseload,  and  (2)  dispose  of 
cases  on  guilty  pleas  at  5%,  on  requests  for  continuances  at  5%,  and  on  "other"  dispositions 
at  196.Z/ 

Applying  these  percentages  to  the  judge-time  computations  for  each  type  of  disposi- 
tional event  set  forth  in  Table  5,  above  yields  a  total  for  maximum  judge-time  necessary 
for  disposition  of  the  total  annual  jury  session  caseload  of  approximately  twenty-nine 
judge-years,  or  twenty-nine  full-time  jury  sessions.**/ 

The  District  Courts  currently  conduct  22  jury  sessions,  some  of  which  are  not  full 
time.  Expressed  in  terms  of  a  full-time  equivalent,  these  amount  to  20  jury  sessions. 
Added  to  these  must  be  an  equivalent  of  two  sessions  to  represent  the  amount  of  District 
Court-originated  business  disposed  of  in  the  total  of  four  Boston  Municipal  Court  jury 
sessions.^/  This  total  of  22  current  full-time  equivalent  District  Court-BMC  jury  sessions 
devoted  to  District  Court  cases,  deducted  from  the  projected  need  for  twenty-nine  under 
the  proposed  system,  yields  a  need  for  seven  new  sessions. 

It  should  be  remembered  that  this  should  be  seen  as  a  maximum  need  because  (1)  it  is 
the  capacity  necessary  to  dispose  of  cases  at  100%  of  annual  new  caseload,  and  this  100% 
"throughput"  is  unlikely  to  occur  in  actual  practice,  and  (2)  annual  criminal  caseloads  have 
been  declining  year-to-year  and  this  decline  is  likely  to  continue  at  least  through  the 
present  decade.10/ 

It  should  also  be  noted  that  the  capacity  of  the  District  Courts  to  accommodate  the 
proposed  system  in  terms  of  present  judicial  resources,  as  demonstrated  in  Section  II  B 
above,  means  that  the  judge-time  necessary  for  these  additional  jury  sessions  will  be 
available  primarily  in  the  form  of  judge-time  saved  through  the  elimination  of  de  novo 
retrials  and  through  the  significant  economies  in  judge-time  resulting  from  pretrial 
dispositions  that  do  not  require  the  scheduling  and  repeated  continuances  related  to  bench 
trials  under  the  present  system. 

Under  the  present  de  novo  system  the  number  of  jury  sessions  can  be  expanded  by 
the  designation  of  such  sessions  by  the  Chief  Justice  of  the  District  Court  Department^/ 
This  approach  provides  administrative  flexibility  to  enable  such  sessions  to  be  designated 
in  keeping  with  changing  caseload  patterns.  Similarly  it  permits  the  temporary  designation 
of  jury  sessions  to  handle  a  periodic  overflow  from  another  jury  session,  to  substitute  for  a 
limited  time  for  a  different  jury  session  to  enable  the  latter  to  address  a  backup  of  cases, 
or  even  as  an  experiment  to  test  the  feasibility  of  establishing  a  jury  session  at  a  particular 
court  on  a  permanent  basis.  This  statutory  basis  enabling  appropriate  administrative  flex- 
ibility in  the  designation  of  jury  sessions  need  only  be  retained  in  the  legislation  that  will 
be  necessary  for  the  adoption  of  a  one-trial  system. 

Presuming  the  continuation  of  such  legislation,  the  Committee  has  chosen  not  to 
attempt  a  specific  recommendation  of  which  District  Courts  should  be  selected  as  sites 
for  the  required  new  jury  sessions.  This  is  a  matter  best  left  to  the  discretion  of  the 
Chief  Justice.  However,  the  Committee  would  like  to  mention  the  following  specific 
points  that  may  be  helpful  in  the  exercise  of  that  discretion. 
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A.  The  designation  of  additional  jury  sessions  should  include  such  sessions  as  will 
be  necessary  to  prevent  the  overburdening  of  the  Boston  Municipal  Court  with  District 
Court  jury  cases.  The  present  system  channels  all  jury  claims  made  in  the  District  Courts 
in  Suffolk  County  to  jury  sessions  in  the  Boston  Municipal  Court.  Under  present  law,  the 
responsibility  of  the  District  Court  Department  Chief  Justice  for  the  designation  of  jury 
sessions  includes  two  additional  options  to  this  procedure:  (1)  jury  sessions  may  be 
designated  in  any  of  the  District  Courts  in  Suffolk  County,  and  (2)  jury  sessions  may  be 
designated  in  any  of  the  District  Courts  in  counties  contiguous  with  Suffolk  County, 
namely,  Middlesex,  Norfolk  and  Essex  Counties.  The  Committee  recommends  that  the 
Chief  Justice  exercise  these  options,  if  necessary,  in  consultation  with  the  Chief  Justice 
of  the  Boston  Municipal  Court  so  as  to  ensure  that  caseload  will  not  increase  or  unduly 
strain  the  physical,  judicial  or  personnel  resources  of  that  court. 

B.  It  may  be  warranted  to  give  primary  consideration  to  the  addition  of  jury  ses- 
sions in  courts  in  which  one  or  more  jury  sessions  already  exist.  The  designation  of 
additional  jury  sessions  in  courts  where  such  sessions  curently  exist  will  involve  minimal 
disruption  and  require  minimal  innovation.  It  may  well  be,  however,  that  such  an  approach 
will  be  foreclosed  if  for  reasons  of  physical  facilities,  or  personnel,  any  of  the  present 
"jury  courts"  cannot  accommodate  such  an  expansion. 

C.  A  similar  preference  in  the  designation  of  new  jury  sessions  might  be  accorded 
to  the  District  Courts  in  which  jury  trials  have  been  conducted  in  the  past,  but  in  which 
such  sessions  are  not  now  being  conducted. 

D.  The  final  consideration  for  the  selection  of  courts  at  which  the  required  new 
jury  trial  sessions  could  be  established  depends  on  the  availability  of  adequate  physical 
facilities  and  personnel.  Regarding  personnel,  see  Section  III  C  6,  below. 

This  expansion  of  the  District  Court  capacity  to  provide  jury  trials  has  a  three-fold 
benefit.  Not  only  does  it  allow  for  all  of  the  advantages  directly  attendant  to  the  aboli- 
tion of  the  de  novo  system  and  increase  the  opportunity  for  District  Court  judges  to  preside 
over  such  trials,  as  discussed  below,  but  it  also  lays  the  foundation  for  achieving  the  long- 
term  goal  of  providing  civil  jury  trials  in  the  District  Courts.  Such  a  goal  has  long  been 
sought  as  the  ultimate  solution  to  the  outdated  and  cumbersome  system  of  transfer  (or 
"remand"),  removal  and  retransfer  of  civil  cases  between  the  District  and  Superior  Court 
Departments.]^/ 

2.      Physical  Facilities. 

While  the  Committee  defers  to  the  Chief  Justice  on  the  location  of  new  jury 
sessions,  several  points  can  be  made  regarding  the  existence  of  adequate  facilities. 

First,  adequacy  for  jury  trials  requires  that  a  courtroom  have  appropriate  facilities 
for  the  seating  of  jurors  and  that  the  courthouse  in  which  the  session  is  located  have  space 
available  to  serve  as  a  jury  "pool"  room  and  a  room  available  in  which  the  jury  can  deliber- 
ate. Many  of  the  more  recently  constructed  District  Courts  were  designed  and  built  to 
provide  such  features.  Others  could  probably  be  adapted  for  jury  trials  (and  in  some  cases 
already  have  been)  without  major  renovations  or  remodeling  being  necessary.  Several 
First  Justices  have  requested  that  their  courthouses  be  considered  as  sites  for  jury  sessions. 

In  addition  to  the  jury  sessions  now  in  operation,  there  are  several  locations  at  which 
District  Court  jury  trials  have  been  held  in  the  past.  And  a  preliminary  review  has  revealed 
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the  existence  of  some  other  District  Court  courtrooms  which  are  suitable  for  jury  trials, 
though  they  have  never  been  used  for  that  purpose.  Thus,  there  appear  to  be  at  least 
some  locations  from  among  which  new  jury  sessions  might  be  implemented. 

3.      Judicial  Assignments 

Since  1979,  when  the  District  Court  jury  sessions  became  the  exclusive  forums  for  de 
novo  appeals  and  first-instance  jury-trials,  those  sessions  have  come  to  be  perceived  almost 
as  a  separate  level  of  courts  within  the  District  Court  Department.  This  perception  rests 
primarily  on  three  factors:  (1)  the  small  number  of  jury  sessions  relative  to  the  number  of 
District  Courts,  (2)  the  contrasting  nature  of  the  trials  conducted  in  the  jury  sessions 
versus  those  in  the  local  or  "primary"  courts,  and  (3)  the  fact  that  in  a  practical  sense  the 
jury  sessions  often  operated  for  the  purpose  of  sentence  review. 

Since  each  of  these  factors  relates  to  the  subject  of  judicial  assignment  to  the  jury 
sessions,  each  is  reviewed  here  with  reference  to  the  effect  of  it  on  the  proposed  system. 

First,  as  explained  above,  the  abolition  of  de  novo  will  require  an  increase  in  the 
number  of  jury  sessions.  This,  in  turn,  will  require  an  increase  in  the  number  of  District 
Court  judges  assigned  at  any  one  time  to  such  sessions.  Thus,  the  view  that  District  Court 
judges  assigned  to  jury  sessions  constitute  a  small  group— a  system  within  a  system— will 
be  reduced.  The  new  sessions  will  require  increased  judicial  assignments,  the  net  effect 
of  which  will  be  to  tend  to  equalize  the  District  Court  judiciary  in  terms  of  jury-session 
participation. 

The  procedure  by  which  these  asignments  are  now  made  will  be  just  as  useful  for  the 
proposed  system.  That  procedure  involves  assignment  of  judges  by  the  District  Court 
Chief  Justice  to  the  jury  sessions!?./  for  a  particular  period  of  time,  usually  three  months. 
This  approach  provides  accountability  while  at  the  same  time  allowing  maximum  flex- 
ibility to  meet  all  of  the  contingencies  that  can  arise— from  the  buildup  of  backlogs  in 
certain  jury  sessions  to  conflicts  of  vacation  schedules. 

The  second  important  aspect  of  judicial  assignments  to  the  jury  session  under  the 
new  system  involves  the  trials  conducted  at  those  sessions.  Under  the  present  system, 
jury  session  trials  (jury  or  jury-waived)  are  final,  in  contrast  with  the  voidable  bench  trials 
held  in  the  primary  courts.  In  fact,  different  procedural  rules  have  been  promulgated  in 
the  Mass.  R.  Crim.  P.  to  be  applied  depending  on  whether  the  trial  at  issue  is  in  a  primary 
court  or  in  a  jury  session.  Under  the  proposed  system  this  perception  will  be  eliminated. 
Every  District  Court  judge  who  conducts  a  trial  will  be  conducting  a  formal  trial,  be  it  in 
a  primary  court  or  a  jury  session.  The  trial  will  be  final,  subject  only  to  appeal  on  alleged 
errors  of  law.  Thus,  the  distinction  between  jury  session  and  primary  court  judicial  duty 
based  on  the  nature  of  the  trials  conducted  will  be  eliminated. 

The  last  of  the  three  factors  currently  contrasting  primary  and  jury  session  judicial 
duty  similarly  will  be  diminished  if  not  eliminated  altogether.  This  involves  the  fact  that 
in  the  proposed  system,  unlike  the  persent  one,  a  defendant  who  requests  a  jury  trial  will 
not  be  able  to  put  the  jury  session  judge  in  the  posture  of  reviewing  the  primary  court's 
sentence.  At  most,  the  defendant  in  the  jury  session  under  the  proposed  system  will  have 
sought  a  pretrial  disposition  at  the  primary  court  and  had  it  rejected.  He  will  not  have 
had  the  power  to  compel  the  primary  court  judge  to  render  a  sentence  only  to  have  that 
sentence  rejected  and,  in  effect,  subjected  to  possible  "reduction"  at  the  jury  session. 
While  it  is  true  that  the  judge  in  the  jury  session  will  be  able  to  render  a  prejudgment 
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disposition  that  perhaps  the  primary  court  would  have  rejected,  there  is  a  profound  differ- 
ence between  this  and  the  defendant's  right  under  the  present  system  to  compel  a 
sentence  upon  which  he  is  then  free  to  seek  review  in  the  jury  session.  Under  the 
proposed  system  it  is  the  defendant  at  the  primary  court  who  must  request  a  pretrial 
disposition,  with  the  judge  free  to  accept  it,  reject  it  or  qualify  his  acceptance  upon 
conditions  he  determines. 

In  short,  the  present  mechanism  for  judicial  assignment  to  the  jury  sessions  should 
be  maintained.  But  under  the  proposed  system  those  assignments,  because  of  their 
number  and  the  rights  and  duties  they  entail  relative  to  the  enhanced  status  of  the 
primary  court  judge,  will  not  constitute  a  separate  and  fundamentally  distinct  level  of 
judicial  duty. 

4.  Providing  Jurors 

The  use  of  jurors  in  the  proposed  one-trial  system  should  present  few  major 
problems.  While  the  number  of  jury  sessions,  and  thus  the  number  of  jurors,  will  increase, 
the  system  by  which  jurors  are  obtained  has  been  simplfied.  This  new  system,  called  the 
"one-day-or-one-trial"  system,  has  been  in  use  in  Middlesex  County  for  the  past  four 
years.  Not  only  does  this  system  insure  that  a  proper  cross-section  of  the  citizenry  sits  on 
juries,  it  also  is  a  more  efficient  system  than  the  traditional  one  in  which  jurors  are  called 
to  sit  for  one-month  periods.  Also,  the  system  provides  for  employers  to  assume  the  cost 
of  jury  duty  for  the  first  three  days.  As  a  result  of  these  factors,  the  system  results  in 
savings  of  thousands  of  dollars  annually  to  the  Commonwealth.M/ 

The  "Middlesex  system"  has  been  legislatively  mandated  for  the  entire  state 
pursuant  to  St.  1982,  c.  298.  Under  this  legislation,  the  Chief  Justice  of  the  Supreme 
Judicial  Court  is  responsible  for  the  county-by-county  implementation  of  the  new  system. 
The  Chief  Justice  has  appointed  a  Jury  Commissioner  in  accordance  with  the  new  law,  and 
the  new  system  has  been  installed  in  Suffolk  and  Essex  Counties  as  of  December  31, 
1983.M/  Thus,  on  January  1,  1984  the  new  system  was  in  effect  in  three  counties  that  in  the 
aggregate  comprise  a  large  percentage  of  the  Commonwealth's  total  population.  Recently 
it  has  been  announced  that  the  system  will  be  implemented  in  Worcester  and  Hampden 
Counties  effective  January  1,  1985. 

The  state-wide  expansion  of  the  Middlesex  jury  system  coincides  well  with  imple- 
mentation of  the  proposed  one-trial  system.  As  has  been  demonstrated  in  Middlesex 
County,  the  system  has  the  capacity  quickly  to  adjust  the  number  of  jurors  needed  at  a 
single  location,  for  example  jurors  needed  for  District  Court  duty  and  Superior  Court  duty 
at  the  Cambridge  courthouse.  Just  as  important  from  the  District  Court  point  of  view, 
the  system  can  summon  the  correct  number  of  jurors  directly  to  any  court  location  with 
only  modest  lead  time.  This  has  been  demonstrated,  as  the  system  in  Middlesex  has 
provided  jurors  for  the  District  Court  jury  sessions  in  Cambridge,  Framingham  and  Lowell. 
This  ability  of  the  Middlesex  system  is  important  because  it  allows  maximum  flexibility  in 
the  location  of  District  Court  jury  sessions.  Under  the  traditional  system,  District  Court 
jury  sessions  had  to  be  instituted  in  District  Courts  located  in  the  same  building  with,  or 
in  buildings  within  walking  distance  of,  regularly  sitting  Superior  Court  sessions,  because 
jurors  had  to  be  called  to  Superior  Court  and  then  physically  "shared"  with  the  District 
Court.  This  process  also  entailed  inherent  administrative  problems  and  inefficiencies. 
Under  the  Middlesex  system,  the  Jury  Commissioner  can  summon  jurors  directly  to  any 
District  Court  with  advance  notice  of  twelve  weeks.!§/ 
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The  expansion  of  the  Middlesex  system  statewide  also  addresses  the  cost  factor  associ- 
ated with  the  increased  need  for  jurors  that  will  result  from  the  proposed  one-trial 
system.  As  noted  above,  the  annual  savings  resulting  under  the  new  jury  system  in  Middlesex 
County  amount  to  over  half  a  million  dollars.  Proportionate  savings  in  the  other  counties 
can  be  expected  and  should  more  than  offset  any  increased  expense  resulting  from  the  rise 
in  demand  for  jurors  in  the  District  Courts  resulting  from  the  elimination  of  de  novo. 

Under  the  Middlesex  system,  employers  pay  the  jurors  during  the  first  three  days  of 
service  (if  indeed  the  jurors  actually  serve  at  all),  and  an  extremely  small  number  of 
District  Court  jury  trials  require  more  than  three  days.  Thus  the  cost  to  the  state  for 
District  Court  jury  compensation  is  very  low  under  the  Middlesex  system,  e.g.  Framingham 
District  Court  jury  sessions:  $2,034;  Lowell  District  Court  jury  sessions:  $3,984.11/  Even 
with  an  increase  in  the  number  of  jury  trials  and  jury  sessions,  these  costs  would  remain 
low  and  are  dwarfed  in  significance  compared  to  the  savings  each  county  will  enjoy  under 
the  Middlesex  system. 

C.     Impact  of  the  New  System. 

1.       Character  of  the  "Community  Courts." 

There  is  one  issue  associated  with  the  abolition  of  the  trial  de  novo  system  that  is 
not  directly  related  to  questions  of  caseload,  judicial  manpower  or  substantive  rights. 
This  issue  concerns  the  essential  "community  court"  function  of  the  District  Courts.  The 
concern  is  that  the  abolition  of  trial  de  novo  might  affect  the  character  of  the  District 
Courts  in  such  a  way  that  their  role  as  "community  courts"  will  be  diminished. 

Although  it  has  never  been  precisely  defined,  the  community  court  function  of  the 
District  Courts  is  well  known  to  the  judges,  clerk-magistrates,  probation  officers  and 
others  who  work  in  those  courts,  as  well  as  to  the  many  lawyers  who  practice  in  them  and 
citizens  who  are  the  "consumers"  of  the  justice  they  provide.  The  community  court  concept 
may  be  said  to  involve  the  large  component  of  each  court's  total  caseload  consisting  of 
matters  that  might  be  considered  "minor"  in  the  sense  of  the  abstract  legal  issues  presented 
and  that  involve  essentially  social,  domestic  and  interpersonal  conflicts.  The  jurisdic- 
tional categories  into  which  these  cases  fall  may  vary— juvenile,  care  and  protection, 
domestic  abuse,  CHINS,  and,  quite  often,  criminal  cases.  However,  they  have  in  common 
the  fact  that,  because  of  their  essential  nature,  they  call  more  on  the  court's  ability  to 
provide  or  require  protective  or  remedial  action  than  on  the  court's  more  traditional  role 
of  adjudicating  legal  issues. 

These  cases  have  in  common  their  social  and  interpersonal  aspects.  They  involve 
issues  the  resolution  of  which  in  earlier  times  would  often  have  been  sought  in  other 
community  institutions— the  school,  the  church,  the  family.  To  be  sure,  they  must  be 
brought  and  resolved  within  the  context  of  particular  jurisdictional  terms,  substantive  law 
and  due  process  requirements,  but  in  the  end  their  resolution  calls  more  importantly  on 
the  court's  "sense  of  the  community"— the  community's  resources,  its  values,  and  its  needs- 
-than  on  the  adjudication  of  facts  and  the  application  of  abstract  principles  of  law. 

The  Committee  wishes  to  state  clearly  that  in  formulating  and  recommending  the 
one-trial  system  proposed  in  this  report,  it  has  deemed  it  essential  that  that  system  in  no 
way  jeopardize  the  community  court  function. 
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And  it  does  not.  To  begin  with,  the  recommended  one-trial  system  involves  only 
criminal  cases.  It  does  not  involve  any  of  the  other  types  of  District  Court  actions  that 
frequently  relate  to  the  community  court  function,  e.g.  juvenile,  domestic  violence,  care 
and  protection  and  CHINS  cases.  Moreover,  regarding  criminal  cases,  the  one-trial  system 
allows  for  the  same  number  of  cases  as  under  the  present  system  (if  not  more)  to  be  resolved 
at  the  local  court.  By  their  very  nature  these  cases  are  amenable  to  pretrial  disposition 
and  the  proposed  system  expressly  provides  for  this  type  of  procedure  as  an  essential 
component.  This  approach  is  superior  to  the  present  de  novo  system  wherein  what  is 
actually  a  pretrial  disposition  must  take  place  in  the  context  of  a  bench  trial. 

Finally,  those  cases  that  cannot  be  resolved  either  pretrial  or  by  means  of  a  bench 
trial  at  the  local  court,  and  in  the  alternative  must  be  sent  to  the  jury  session,  will  be 
returned  for  enforcement  of  dispositional  terms  to  the  original  court.  Thus,  though  few 
community  court-type  cases  will  have  to  be  transferred  to  the  jury  session  for  disposition, 
those  that  do  will  ultimately  be  returned  to  the  original  court  for  enforcement  of  that 
disposition  (just  as  is  done  now  under  the  de  novo  system),  and  therefore  will  inevitably  be 
under  the  control  and  supervision  of  the  local  court,  as  should  be  the  case. 

2.      District  Courts'  Ability  to  Hear  More  Civil  Cases. 

A  question  has  been  raised  involving  the  relationship  between  the  proposed  abolition 
of  de  novo  and  the  capacity  of  the  District  Courts  to  assume  expanded  civil  jurisdiction. 
In  his  most  recent  State  of  the  Judiciary  report,!**/  Chief  Justice  Edward  F.  Hennessey 
focuses  on  the  need  for  the  District  Courts  to  assume  a  greater  civil  caseload.  The  Chief 
Justice  urges  that  the  proposed  abolition  of  the  criminal  de  novo  system  be  "fully  con- 
sidered in  conjunction  with  other  items  affecting  the  overall  capacity  of  the  District  Courts 
and  their  relationship  to  the  Superior  Court."!^/  The  Committee  concludes  that  the 
abolition  of  the  criminal  de  novo  system  will  not  preclude  assumption  by  the  District 
Courts  of  additional  civil  work.  The  primary  basis  for  this  conclusion  relates  to  the 
feasibility  analysis  set  forth  in  Section  II  B,  above.  In  seeking  to  determine  the  demand  on 
judicial  resources  that  would  result  from  the  shift  to  a  one-trial  system  and  whether  present 
judicial  resources  could  accommodate  that  demand,  that  analysis  began  with  a  determination 
that  of  the  150  judge-years  available  annually  to  the  District  Courts,  100  judge-years,  or 
two-thirds,  are  available  for  the  hearing  and  disposition  of  criminal  business.  This  was 
based  on  a  determination  that  one-third  of  the  total  judicial  resources,  50  judge-years, 
was  not  available  for  criminal  business  because  it  must  be  allocated  to  civil  business.2£/ 

This  distribution  of  judge-years  between  criminal  and  civil  business  based  on  a 
ratio  of  66-2/3%  criminal  to  33-1/3%  civil  intentionally  overstated  the  reasonable  estimate 
for  civil  business.  This  was  done  so  as  to  reduce  to  a  minimum  the  number  of  judge-years 
assumed  to  be  available  for  criminal  business,  thereby  insuring  the  validity  of  the  analysis 
and  its  conclusion  regarding  the  feasibility  of  the  abolition  of  the  criminal  de  novo  system. 
In  reality,  it  was  believed  by  the  Committee  that  the  true  ratio  of  criminal  and  civil 
business  is  closer  to  75/25%.  This  conclusion  was  tested  by  means  of  a  questionnaire  sent 
to  each  District  Court  Presiding  Justice.  The  questionnaire  asked  each  Presiding  Justice 
to  compute  the  criminal/civil  judge-time  ratio  in  his  court  on  the  basis  of  the  actual 
number  of  criminal  and  civil  sessions  conducted  each  week.  Civil  sessions  were  defined  to 
include  all  types  of  cases  that  are  not  criminal  (e.g.  juvenile,  care  and  protection,  small 
claims,  summary  process,  regular  civil,  mental  health,  CHINS,  domestic  abuse,  etc.)  Based 
on  the  results  of  this  questionnaire,  it  can  be  concluded  that  the  actual  ratio  of  criminal 
to  civil  judge-time  required  in  the  District  Courts  is  at  least  7196/29%.  Thus,  the 
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reservation  of  33.3%  of  total  District  Court  judge-time  for  civil  represents  an  "over- 
estimate" of  at  least  4%  of  total  judge-years,  or  seven  judge-years. 

The  point  is  that  even  if  the  adoption  of  a  one-trial  system  for  District  Court  criminal 
cases  required  the  maximum  amount  of  judge-time  possible,  i.e.  100  judge-years,±l/  the 
remaining  fifty  judge-years  may  be  seen  to  include  at  least  seven  available  for  new  civil 
work. 

This  brief  analysis  does  not  answer  with  precision  the  question  of  how  much  new 
civil  business  the  District  Courts  could  assume  consistent  with  having  a  one-trial  criminal 
system.  However,  it  does  provide  a  sound  basis  for  concluding  that  the  abolition  of  the 
District  Court  criminal  de  novo  system  does  not  foreclose  or  jeopardize  the  increased 
transfer  of  civil  business  to  the  District  Court.  In  fact,  the  replacement  of  the  criminal 
de  novo  system  with  a  one-trial  system  in  the  District  Court  not  only  is  consistent  with 
the  continued  assumption  of  more  civil  jurisdiction,  it  is  actually  conducive  to  that  goal. 
This  is  owing  to  the  efficiencies  inherent  in  the  elimination  of  duplicate  criminal  trials, 
and,  more  important,  the  expanded  jury  session  structure  that  the  new  one-trial  criminal 
system  will  promote  and  the  possible  availability  of  civil  jury  trials  in  the  District  Courts. 

The  following  two  approaches  are  mentioned  specifically  by  Chief  Justice  Hennessey. 
The  Committee  would  like  to  address  each. 

A.     Coordinated  exercise  by  the  Superior  Court  of  its  current  statutory  authority 
to  remand  civil  cases  to  the  District  Courts. 

It  is  possible  that  a  shift  of  civil  business  from  Superior  to  District  Court  would  be 
possible  without  any  change  in  jurisdiction  whatever.  As  Chief  Justice  Hennessey's  sug- 
gestion implies,  it  may  be  that  the  Superior  Court  is  remanding  fewer  cases  than  the  number 
it  could  remand  under  law.  The  most  recent  statistical  report  indicates  that  in  FY  1983, 
1,551  cases  were  remanded.22/  This  constitutes  5.4%  of  the  number  of  civil  cases  disposed 
of  by  the  Superior  Court  during  that  period  and  represents  5%  of  the  number  of  cases 
commenced  during  that  period. 

It  is  impossible  to  determine  the  number  of  cases  that  could  be  remanded.  Under 
law,  every  plaintiff  who  wishes  to  preserve  his  right  to  appeal  for  a  jury  trial  must 
commence  his  action  in  Superior  Court  regardless  of  the  amount  of  the  claim. ±3'  If  the 
plaintiff  commences  his  action  in  a  District  Court,  he  waives  his  right  to  a  jury  trial  and 
to  de  novo  appeal.2.4/  If  the  case  is  commenced  in  Superior  Court,  a  judge  must  determine 
whether  there  is  "reasonable  likelihood"  that  plaintiff  will  recover  over  $7,500.  Only  if 
this  determination  is  made  will  the  case  be  remanded.25/ 

In  the  recent  years,  the  number  of  remands  has  steadily  dropped:  3,255  (1979)26/, 
3,001  (1980),  27/  2,290  (1981),  28/  1,227  (1982)  29/.  Moreover,  the  threshold  amount  for 
avoiding  remand  was  raised  in  1975  from  $2,000  to  $4,000  and  again  in  1978  from  $4,000  to 
$7,500,I£/  thus  presumably  enlarging  the  category  of  cases  subject  to  remand. 

An  additional  approach  to  the  remand  problem  so  as  to  better  take  advantage  of 
District  Court  resources  would  be  a  legislative  amendment  requiring  plaintiffs  with  civil 
claims  for  $7,500  or  less  to  commence  their  actions  in  a  District  Court,  with  no  loss  of 
right  to  claim  a  subsequent  jury  trial  in  Superior  Court.  A  bond  could  be  required  as  a 
prerequisite  to  securing  the  right  to  Superior  Court  jury  trial.  Where  a  plaintiff  seeks 
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damages  of  $7,500  or  less,  there  would  appear  to  be  no  rational  basis  for  the  current 
requirement  that  he  or  she  actually  commence  the  action  in  Superior  Court  in  order  to 
preserve  the  right  to  Superior  Court  jury  trial.  The  current  procedure  of  Superior  Court 
entry  followed  by  remand  to  a  District  Court  for  trial  appears  not  only  cumbersome,  but 
unnecessary.  For  the  unusual  case  in  which  a  plaintiff  sought  to  prove  damages  in  the 
District  Court  in  excess  of  $7,500  the  defendant  could  be  protected  by  a  rule  allowing  the 
court  to  dismiss  the  action  without  prejudice  if  it  found  that  the  plaintiff  knew  or 
reasonably  should  have  known  at  the  time  of  the  filing  of  the  complaint  that  the  damages 
sought  would  exceed  that  amount.  In  any  event,  the  defendant's  right  to  a  Superior  Court 
jury  trial  would  be  maintained.  Thus,  the  remand  mechanism  in  this  category  of  cases 
could  be  safely  abolished.  Moreover,  to  the  extent  that  increased  criminal  jury  trials 
improve  the  overall  capability  of  the  District  Courts  to  offer  jury  trials,  the  District 
Courts  might  by  legislation  eventually  be  granted  exclusive  jurisdiction  over  these  cases, 
whether  or  not  a  jury  is  requested. 

B.      Delegation  by  statutory  amendment  of  exclusive  jurisdiction  to  the  District 
Courts  of  the  de  novo  trial  of  remanded  civil  cases. 

The  feasibility  of  this  change,  consistent  with  the  abolition  of  criminal  trial  de  novo, 
depends  on  two  factors:  (1)  the  number  of  cases  remanded,  and  (2)  the  rate  at  which  de 
novo  appeals  in  such  cases  are  claimed.  Since  improvement  in  the  remand  rate  is  the 
subject  of  the  previous  recommendations,  the  Committee  believes  that  that  step  should  be 
accomplished  first.  Then,  a  more  informed  decision  can  be  made  as  to  the  resources 
needed  to  accommodate  the  volume  of  appeals  that  resulted  from  the  increased  volume  of 
remanded  cases. 

The  data  required  for  a  decision  on  the  feasibility  of  this  reform  are  not  available, 
and  will  not  be  available  until  the  first  recommendation  is  implemented. 

In  summary,  the  abolition  of  trial  de  novo  will  not  foreclose  continued  assumption  of 
civil  business  by  the  District  Courts  because  judicial  resources  for  such  business  can  be 
made  available  consistent  with  trial  de  novo  abolition,  and  these  judicial  resources  can 
accommodate  the  most  obvious  changes,  namely,  improvement  of  the  remand  system,  and 
may  also  be  able  to  accommodate  more  far  reaching  reforms  as  well.  On  balance,  however, 
it  is  suggested  that  public  exigencies  inherent  in  the  improvement  of  the  criminal,  as 
opposed  to  the  civil,  justice  system,  may  dictate  that  the  criminal  de  novo  process  be 
changed  before  any  legislative  changes  on  the  civil  side  are  sought. 

3.  Defense 

The  shift  from  a  de  novo  to  a  one-trial  system  will  have  no  adverse  impact  on  defense 
counsel,  either  appointed  or  assigned,  in  terms  of  counsels'  ability  adequately  and  effec- 
tively to  represent  their  clients'  interests. 

From  the  point  of  view  of  the  responsibility  of  a  defense  lawyer  to  represent  his 
client  before  the  court,  the  one-trial  system  offers  very  little  change.  The  two-tier  system 
remains.  The  opportunity  for  counsel  to  seek  a  prompt  disposition  at  the  primary  court 
simply  shifts  in  context  from  a  voidable  bench  trial  to  a  pretrial  conference. 

This  change  will  actually  enhance  defense  counsel's  interests  insofar  as  the  pretrial 
conference  (after  which  the  majority  of  cases  can  be  disposed)  will  not  require  the  presence 
of  witnesses  for  either  side.  Thus  the  inherent  problem  of  scheduling  bench  trials  in  such 
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cases  will  be  avoided  and  counsel  will  probably  benefit  from  greater  potential  flexibility 
in  scheduling.  At  the  same  time,  preliminary  hearings  can  be  continued  for  any  reason 
conducive  to  the  appropriate  final  disposition.  Of  course,  the  option  of  contesting  the 
facts  either  at  a  bench  trial  in  the  primary  court  or  at  a  jury  trial  in  the  jury  session  is 
fully  insured. 

In  short,  the  criminal  defense  lawyer  with  any  experience  in  the  District  Courts 
should  quickly  concur  that  the  proposed  one-trial  system  in  no  way  foreshortens  the  ability 
adequately  to  represent  clients.  Even  the  discovery  function,  which  currently  distorts  the 
conduct  of  bench  trials  in  the  primary  courts  under  the  present  system,  is  more  than 
adequately  provided  for  in  the  proposed  system  through  the  appropriate  use  of  Rule  14  of 
the  Mass.  R.  Crim.  P.  and  the  full  discovery  it  guarantees.  See  Section  I  C,  above. 

4.  Prosecution 

The  implementation  of  a  one-trial  system  in  the  District  Courts  will  enable  prosecutors 
to  avoid  the  waste  and  duplication  of  effort  inherent  in  the  de  novo  system.  Prosecutors 
will  not  be  required  to  schedule,  prepare  for  and  participate  in  District  Court  bench  trials 
that  in  many  instances  are  little  more  than  discovery  procedures.  Nor  will  prosecutors  go 
through  the  process  of  arguing  for  a  disposition  from  the  court  which  is  completely 
"revocable"  at  the  option  of  the  defendant.  Perhaps  most  important,  prosecutors  will  not 
have  to  explain  repeatedly  to  victims  and  witnesses  why  their  attendance  and  testimony 
can  be  rendered  meaningless  and  why  they  must  undergo  the  entire  process  again  if  the 
defendant  does  not  like  the  results  of  his  or  her  trial. 

Instead,  prosecutors  can  engage  in  appropriate  discussions  with  the  defense  that  can 
result  in  the  fair,  acceptable  and  prompt  pretrial  disposition  of  a  large  volume  of  District 
Court  cases.  And  the  negotiation  of  an  unopposed  admission  and  continuance  on  appropriate 
terms  or  an  agreed-upon  sentence  or  charge  recommendation  in  conjunction  with  a  guilty 
plea  will  not  be  distorted  by  the  fact  that  the  case  in  question  has  become  part  of  an 
overwhelming  case  backlog.  The  advantage  to  the  defense  of  a  prompt,  acceptable  disposi- 
tion at  the  local  court,  avoiding  the  necessity  of  case  transfer  to  the  jury  session,  will 
serve  to  encourage  the  defense  to  give  due  consideration  to  prompt  pretrial  dispositon  on 
appropriate  terms,  rather  than  resorting  as  at  present  to  a  quick  or  even  arbitrary  claim 
of  de  novo  appeal. 

At  the  same  time,  the  one-trial  system  will  require  prosecutors  to  engage  in  substan- 
tive pretrial  conferences  and  to  fully  prepare  when  bench  trials  are  required.  Under  the 
new  system  the  latter  will  be  formal  and  final  trials,  rather  than  the  discovery  proceedings 
or  "dress  rehersals"  they  are  sometimes  taken  to  be  under  the  present  system. 

Insofar  as  the  one-trial  procedure  focuses  on  the  proper  dispositon  of  cases  pretrial, 
the  accountability  of  the  prosecutor  will  be  enhanced.  This  is  as  it  should  be.  As  repre- 
sentative of  the  Commonwealth's  interests  in  general  and  the  victim's  rights  in  particular, 
the  prosecutor  will  be  responsible  for  being  fully  prepared  through  contact  with  the  victim, 
police,  and  other  witnesses,  as  necessary,  so  as  to  be  able  to  provide  the  court  with  informa- 
tion necessary  to  allow  pretrial  disposition. 

A  critical  point  emerges  here.  Only  if  the  court  can  be  satisfied  with  the  facts  as 
presented  by  the  prosecutor  at  the  preliminary  hearing  will  prompt  dispositon  at  that  time 
be  possible.  If  the  prosecutor  is  not  prepared,  the  court  may  require  the  presence  of 
victims  and  witnesses  at  the  pretrial  conference  and  those  proceedings  may  develop  into 
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little  more  than  the  bench  trials  required  under  the  present  system.  To  the  extent  this 
practice  is  necessary,  a  large  part  of  the  improvement  sought  by  the  elimination  of  de 
novo  will  be  lost. 

5.      Victims  and  Witnesses 

In  recent  years  there  has  been  a  growing  awareness  of  the  burdens  that  the  criminal 
justice  system  has  imposed  on  victims  and  witnesses.  That  awareness  culminated  in  a 
Presidential  Task  Force  which  identified  the  most  severe  problems  and  made  specific 
recommendations.^/  There  also  have  been  a  number  of  bills  filed  with  the  Massachusetts 
Legislature  the  object  of  which  is  to  improve  the  status  and  treatment  accorded  victims 
and  witnesses  by  the  system  in  which  they  play  a  critical  part.M/ 

Clearly,  the  de  novo  system  by  its  very  nature  abuses  the  rights  of  victims  and  wit- 
nesses. The  difficulty  and  inconvenience  of  repetitive  court  appearances,  the  anxiety  of 
having  to  confront  and  testify  against  the  accused  more  than  once,  participation  in  a  pro- 
cedure that  is  referred  to  as  a  trial  but  in  which  the  defendant  often  merely  "admits"  and 
then,  if  dissatisfied  with  the  result,  invalidates  it  with  a  claim  for  de  novo  appeal— all  of 
these  inherent  aspects  of  the  de  novo  system  conspire  against  the  interests  of  the  victim 
or  witness. 

It  is  just  these  difficulties  that  may  account  for  the  recent  rise  in  direct  indictments 
and  transfer  of  cases  to  Superior  Court.  It  appears  that  at  least  some  District  Attorneys 
have  begun  to  take  this  route  so  as  to  avoid  not  only  the  waste  of  effort  that  the  de  novo 
system  can  impose,  but  also  the  detrimental  impact  on  victims  and  witnesses  that,  in 
some  instances,  can  become  so  great  as  to  discourage  them  from  the  effective  partici- 
pation critical  to  successful  prosecution. 

Obviously,  the  abolition  of  the  de  novo  system  constitutes  a  dramatic  move  in  the 
direction  of  recognizing  and  protecting  the  legitimate  rights  of  victims  and  witnesses. 
Not  only  is  the  burden  of  the  second  appearance  at  the  de  novo  retrial  eliminated,  but  the 
majority  of  cases  that  are  disposed  of  pretrial  at  the  primary  court  will  no  longer  neces- 
sitate the  appearance  of  a  victim  or  witness  in  the  context  of  the  voidable  bench  trial. 
Appropriate  preparation  by  the  prosecution  can  result  in  proper  pretrial  disposition  of 
cases  on  admissions  and  continuances  with  terms  or  on  guilty  pleas.  Neither  of  these 
procedures  requires  in  the  majority  of  cases  the  presence  of  the  victim  or  witness, 
particularly  if  the  prosecution  obtains  from  the  latter  adequate  information  to  satisfy  the 
court  as  to  the  facts  of  the  case  and  that  the  interests  of  the  victim  are  being  fully 
represented. 

Thus,  the  one-trial  system  can  minimize  the  burden  on  victims  and  witnesses  without 
in  any  wav  jeopardizing  the  proper  disposition  of  the  cases  in  which  they  are  directly 


6.      Court  Personnel 

There  is  no  question  that  the  proposed  one-trial  system  will  create  new  clerical 
duties.  However,  as  with  the  demand  for  judge-time  resulting  from  the  proposed  system, 
the  demand  for  clerical  time  will  probably  be  subject  to  a  net  effect.  And  the  dimensions 
of  this  net  effect  are  not  clear,  nor  is  it  clear  that  the  net  effect  will,  in  fact,  result  in  an 
increased  need  for  clerical  personnel.  It  is  possible  that  implementation  of  the  new  sys- 
tem in  conjunction  with  certain  other  administrative  developments  will  result  in  an  over- 
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all  reduction,  or  only  a  small  increase,  in  time  required  for  clerical  duties  in  District 
Court  criminal  cases.  It  is  difficult  to  be  certain. 

The  foremost  factor  to  consider  is  the  time  and  effort  required  in  the  scheduling, 
rescheduling  and  notification  to  parties  associated  with  the  de  novo  procedure.  To  the 
extent  that  a  one-trial  procedure  reduces  the  incidence  of  unnecessary  bench  trials  by 
enabling  minor  cases  to  be  disposed  of  before  trial  by  continuances  on  appropriate  terms 
and  guilty  pleas  with  recommended  sentences  acceptable  to  the  court,  then  the  clerical 
burden  involved  with  the  initial  scheduling  and  inevitable  rescheduling  of  those  trials  due 
to  witness  and  other  problems  will  be  eliminated.  Other  individual  tasks  associated  with 
the  initial  bench  trial  in  a  de  novo  system  will  also  be  eliminated.  For  example,  the 
laborious  entry  on  the  docket  of  court  events  and  dispositions  that  are  subsequently 
rendered  meaningless  by  the  defendant's  de  novo  appeal  will  no  longer  be  necessary. 

This  time  savings  will  be  increased  by  the  introduction  into  the  District  Courts  of 
SYSTEMATIC-I.  This  is  an  automated  system  (the  name  of  which  stands  for  "Systems 
Technology  Expediting  Matters  In  Court")  that  employs  disc-driven  memory  typewriters 
and  a  series  of  modern,  multipart  forms.  On  the  discs  are  stored  in  uniform  language  over 
300  criminal  complaints  as  well  as  other  information  repetitively  used  on  the  forms  at 
each  court.  The  automatic  typing  of  stored  information  at  high  speed  on  multi-part  forms 
that  generate  all  necessary  records  with  only  one  typing  results  in  a  tremendous  economy 
of  clerical  time.  SYSTEMATIC  I  is  currently  in  operation  in  six  courts  and  equipment  is 
being  purchased  for  installation  in  all  other  District  Courts. 

Offsetting  these  reductions  in  the  clerical  workload,  though  to  an  unknown  degree, 
will  be  the  new  tasks  the  proposed  one-trial  system  will  require.  A  step-by-step  review  of 
the  proposed  system  reveals  that  there  are  no  new  clerical  tasks  imposed  by  that  system 
for  which  an  identical  or  at  least  analogous  task  is  not  now  required  under  the  present 
system.  However,  the  number  of  such  tasks  may  increase.  For  example,  the  number  of 
cases  transferred  to  the  jury  session  may  rise.  Also,  the  location  of  the  clerical  burden 
may  shift  somewhat.  Specifically,  as  case  volume  increases  at  the  jury  sessions  and  as 
new  jury  sessions  are  created,  the  clerical  burden  at  those  locations  will  increase. 
However,  the  Committee  feels  that  the  efficiencies  and  time  savings  previously  described 
will  lessen  and  perhaps  completely  offset  the  clerical  burdens  that  may  increase  at  the 
jury  sessions. 

Two  positions  that  are  most  likely  to  be  inadequately  staffed  to  meet  the  demands 
of  the  proposed  one-trial  system  are  those  of  (1)  session  clerk,  that  is,  an  Assistant  Clerk 
who  attends  the  court  session,  and  (2)  Court  Officer,  who  are  required  for  security  at 
those  sessions.  With  the  creation  of  up  to  seven  new  jury  sessions  it  would  appear  that 
some  new  Assistant  Clerk  and  Court  Officer  positions  may  be  required.  It  is  unlikely  that 
the  decline  in  the  need  for  criminal  court  time  at  the  primary  courts  under  the  new 
system  would  be  adequate  to  free  a  sufficient  number  of  session  clerks  and  Court  Officers 
to  cover  all  of  the  new  sessions.  As  a  result,  the  Committee  recommends  legislative 
authorization  to  enable  the  District  Court  Chief  Justice  to  certify  the  need  for  additional 
Assistant  Clerk  and  Court  Officer  positions,  and  clerical  positions  as  well,  as  that  need 
arises,  and  the  establishment  of  a  funding  mechanism  which  would  permit  such  personnel 
to  receive  their  compensation  in  accordance  with  existing  salary  requirements. 

In  summary,  the  implementation  of  the  one-trial  system  is  not  likely  to  result  in  a 
significant  net  increase  in  clerical  duties,  at  least  not  of  a  dimension  sufficient  to  require 
the  addition  of  large  numbers  of  new  clerical  positions  as  a  prerequisite  to  adoption  of  the 
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new  system.  Rather  it  will  be  sufficient  to  monitor  the  new  system  as  it  is  put  into 
operation.  If  and  when  there  is  a  need  for  additional  clerical  personnel  or  additional 
Assistant  Clerk  or  Court  Officer  positions,  a  mechanism  should  be  legislatively  available, 
as  described  above,  so  as  to  enable  the  Chief  Justice  to  meet  that  need  promptly  and 
flexibly,  as  it  arises. 

7.      Cost  Savings 

A  significant  cost  saving  likely  to  be  generated  by  the  shift  from  the  de  novo  system 
to  a  one-trial  system  may  involve  police  witness  fees.  Not  only  would  the  elimination  of 
de  novo  trials  automatically  mean  the  elimination  of  police  witness  fees  currently  required 
for  such  trials,  but,  in  addition,  the  police  witness  fees  currently  required  for  the  primary 
court  bench  trials  would  be  substantially  reduced. 

The  majority  of  primary  court  bench  trials  that  take  place  under  the  current  system 
require  the  presence  and  testimony  of  the  arresting  or  citing  police  officer.  Though  these 
proceedings  are  often  regarded  by  defendants  as  discovery  proceedings  or  as  a  mechanism 
for,  in  essence,  a  negotiated  pretrial  disposition,  they  are,  by  law,  trials  and  as  such  most 
often  require  sworn  testimony  from  the  officers  involved. 

Under  the  proposed  system,  these  proceedings  in  most  cases  will  not  require  the 
officer  to  appear.  The  proper  procedure  for  pretrial  disposition,  either  through  admissions 
or  negotiated  pleas  of  guilty,  does  not  require  sworn  testimony  by  witnesses.  If  the  prose- 
cution is  adequately  prepared,  a  negotiated  disposition  can  be  presented  to  the  court  with 
sufficient  factual  background  available  to  satisfy  the  court's  need  for  a  full  understanding 
of  the  true  nature  and  seriousness  of  the  alleged  offense.  The  most  obvious  source  of  such 
information  will  be  the  police  report,  and,  in  appropriate  cases,  information  obtained  by 
the  prosecutor  directly  from  the  officer  (and  from  the  victim  or  other  witnesses  as  needed) 
prior  to  the  preliminary  hearing.  Of  course  the  court,  in  the  context  of  deciding  upon  a 
pretrial  disposition,  is  free  to  require  testimony.  And  the  defendant  is  free  to  require 
testimony  by  opting  for  a  bench  or  jury  trial. 

From  a  public  policy  perspective,  repeated  attendance  by  police  officers  at  court 
proceedings  has  two  major  consequences,  one  related  to  public  safety,  the  other  fiscal. 
The  on-duty  police  officer  waiting  to  appear  and  testify  at  a  voidable  bench  trial  is  not 
able  to  perform  his  or  her  primary  police  role  on  the  street.  In  the  present  system  that 
officer,  through  no  fault  of  his  or  her  own,  may  spend  a  long  period  of  time  waiting  for  a 
case  on  a  crowded  bench-trial  list.  When  the  case  is  finally  reached,  three  things  can 
happen,  all  of  which  are  bad  from  the  point  of  view  of  the  fair  and  effective  administration 
of  justice.  First,  as  is  often  the  case,  the  defendant  will  merely  "admit,"  and  no  actual 
trial  is  required.  The  time  spent  by  the  officer  has  not  been  necessary.  In  the  alternative, 
an  actual  trial  with  testimony  from  the  officer  may  be  required,  but  if  the  defendant  does 
not  like  the  result  the  trial  is  voided  and  the  entire  matter  is  continued  to  a  later  date  and 
sent  to  a  jury  session  where  further  police  witness  time  may  be  necessary.  Third,  and  not 
infrequently,  the  case  when  finally  reached  must  be  continued.  Because  of  the  problems 
of  getting  all  of  the  persons  together  at  one  time  for  a  trial— even  when  that  trial  is  a 
voidable  bench  trial— one  of  the  participants  may  not  be  present.  The  officer  will  be 
required  to  return.  Thus,  the  present  de  novo  system  tends  in  several  different  ways  to 
maximize  the  time  police  officers  spend  in  court  rather  than  on  the  street,  much  of  which 
time  is  spent  needlessly.  In  addition  to  the  public  safety  impact,  this  problem  can  have  a 
significant  fiscal  impact  as  police  departments  attempt  to  juggle  schedules  and  pay 
overtime  in  an  effort  to  "cover"  for  the  on-duty  officers  required  to  be  in  court. 
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But  the  greatest  fiscal  impact  involves  court  attendance  under  the  present  system 
by  police  officers  who  are  off  duty.  Such  time  is  compensated  by  law  with  either 
compensatory  time  off  or  additional  compensation  usually  at  a  time  and  one-half  rate,  and 
such  additional  time  off  or  pay  is  figured  at  a  minimum  of  three  hours^6/  and  usually  is 
computed  on  the  basis  of  time  spent  in  court  per  hour  or  fraction  thereof.  A  crowded 
District  Court  trial  list,  containing  as  it  usually  will  a  number  of  continuances  resulting 
from  witness  conflicts  and  other  trial  scheduling  problems,  often  will  result  in  large 
amounts  of  compensable  court  time,  time  which  may  in  fact  involve  no  productive  activity. 
Even  worse,  when  the  officer  does  finally  rise  to  testify  it  is  often  in  the  context  of  a 
proceeding  in  which  that  testimony  is  not  essential  for  the  achievement  of  an  appropriate 
disposition. 

The  proposed  one-trial  system,  emphasizing  as  it  does  pretrial  disposition  of  cases  at 
the  time  of  the  pretrial  conference,  would  render  unnecessary  a  large  amount  of  police 
court  attendance  time.  The  dimensions  of  the  cost  savings  to  the  cities  and  town  have  not 
been  determined  with  precision,  but  an  informal  poll  of  police  chiefs  and  mayors*  offices 
in  eleven  urban  and  metropolitan  cities  clearly  indicates  that  in  municipalities  of  moderate 
size  the  savings  could  well  be  in  the  five-figure  category,  with  larger  cities  realizing 
savings  of  hundreds  of  thousands  of  dollars.  Statewide,  the  cost  savings  to  be  gained  on 
this  basis  as  an  incidental  consequence  of  the  elimination  of  trial  de  novo — a  reform  fully 
justified  on  a  host  of  other  substantive  grounds— should  be  well  into  the  millions  of  dollars. 

8.      Appellate  Caseload  and  Record  for  Appeal 

A  comprehensive  review  of  the  impact  of  the  proposed  de  novo  system  cannot  overlook 
the  effect,  if  any,  that  the  new  system  will  have  on  appellate  caseloads. 

At  first  glance  it  might  appear  that  the  change  from  a  de  novo  to  a  one-trial  system 
will  inevitably  produce  a  significant  increase  in  appeals  on  issues  of  law  because  all  trials 
will  be  final.  In  particular,  bench  trials  will  no  longer  be  insulated  from  scrutiny  by  the 
"fail  safe"  effect  of  the  claim  for  de  novo  retrial. 

However,  upon  closer  review  the  assumption  that  the  one-trial  system  might  produce 
an  unmanageable  increase  in  appeals  appears  unwarranted.  For  example,  in  determining 
the  volume  of  appeals  to  expect  in  the  proposed  one-trial  system  where  all  dispositions 
will  be  final,  one  can  look  at  the  record  in  the  present  jury  sessions,  where  all  dispositions 
are  now  final.  There  the  rate  of  appeal  is  only  .696.11' 

There  is  no  reason  to  believe  that  this  rate  of  appeal  in  the  jury  sessions  will  be  any 
higher  under  the  proposed  one-trial  system.  The  quality  of  jury  session  procedures  and  the 
inclination  of  a  defendant  to  appeal  to  the  Appeals  Court  under  the  Massachusetts  Rules 
of  Appellate  Procedure  are  factors  that  are  completely  unrelated  to  a  change  in  the  system 
under  which  cases  come  to  the  jury  sessions. 

Regarding  cases  disposed  of  in  the  primary  courts,  a  new  source  of  potential  appeals 
created  by  the  one-trial  system,  it  can  also  be  concluded  that  the  rate  of  appeal  will  be  no 
greater  than  that  in  the  present  jury  sessions.  This  is  because  the  procedural  burden  on  a 
defendant  in  claiming  and  pursuing  an  appeal  in  a  case  decided  at  a  primary  court  will  be 
exactly  the  same  as  that  now  applicable  in  a  case  decided  in  a  jury  session.  Moreover, 
there  is  no  basis  for  assuming  that  the  incidence  of  alleged  legal  error  at  the  primary 
court  will  be  any  more  frequent  than  at  the  jury  session.  In  fact  the  likelihood  is  that  the 
rate  of  appeals  in  the  primary  courts  will  be  even  lower  than  the  rate  of  appeal  in  the  jury 
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sessions.  In  general,  defendants  who  waive  their  right  to  jury  trial  and  opt  instead  to  stay 
at  the  primary  court  will  do  so  with  a  fair  degree  of  certainty  as  to  what  the  disposition 
will  be  should  they  be  found  guilty.  Thus,  it  is  far  less  likely  that  defendants  who  are 
found  guilty  following  bench  trials  in  the  primary  courts  will  appeal,  as  compared  to 
defendants  found  guilty  after  jury  session  trials,  because  the  former  would  have  chosen  to 
go  to  the  jury  session  had  there  been  a  likelihood  of  an  unacceptable  sentence  in  the 
primary  court. 

Thus  a  reasonable,  if  not  a  maximum,  rate  of  appeals  to  project  for  the  proposed 
one-trial  system  is  .6%.  Applying  this  rate  to  a  base  figure  of  36,354  dispositions  under 
the  proposed  one-trial  systeml8./  yields  a  total  of  218  appeals,  an  increase  of  136  new 
appeals  over  the  number  generated  under  the  present  system. 

This  total  number  of  new  appeals  must  be  discounted  by  an  important  factor.  It 
appears  that  a  small  but  significant  number  of  cases  on  appeal  from  the  District  Courts  to 
the  Appeals  Court  are  not  pursued  to  conclusion.  Thus,  in  terms  of  appellate  workload, 
the  rate  of  appeals  from  the  District  Courts  of  .6%  must  be  considered  somewhat  "inflated." 
If  the  number  of  "real"  appeals  is  adjusted  by  discounting  the  appeals  that  are  dropped 
after  filing,  the  rate  of  District  Court  appeals  will  drop  to  below  the  .6%  figure  and  the 
volume  of  predicted  new  appeals  will  decrease  accordingly. 

While  the  addition  of  up  to  136  new  appeals  will  impose  an  increased  burden  on  the 
Appeals  Court,  this  burden  is  limited  in  dimension  and  would  not  appear  to  counterbalance 
all  of  the  benefits  to  be  gained  by  the  abolition  of  the  de  novo  system.  It  also  must  be 
noted  that  this  additional  appellate  burden  must  be  offset  by  the  volume  of  appeals  that 
will  be  eliminated  by  the  abolition  of  the  de  novo  system.  In  recent  years,  in  particular, 
the  de  novo  system  has  come  under  repeated  legal  attacks  by  way  of  appeals  that  have 
consumed  significant  amounts  of  appellate  court  time.  Among  the  more  notable  of  these 
cases  have  been  Commonwealth  v.  Montanez,  388  Mass.  603  (1983)  (waiver  of  double  jeopardy 
right  in  the  de  novo  system);  Lydon  v.  Commonwealth,  381  Mass.  356  (1982)  (application  of 
double  jeopardy  right  in  the  de  novo  system);  Commonwealth  v.  Connor,  14  Mass.  App.  Ct. 
488  (1982)  (withdrawal  of  appeal  as  waiver  of  jury  trial);  and  Petition  of  Costarelli,  378 
Mass.  516  (1979)  (procedure  for  waiver  of  jury  trial  "in  the  first  instance").  The  abolition 
of  the  de  novo  system  will  eliminate  this  growing  volume  of  appeals  that  originate  from 
the  system's  inherent  procedural  complexity  and  from  the  fact  that  fundamental  develop- 
ments in  the  law,  particularly  during  the  past  twenty  years,  have  rendered  the  de  novo 
system  a  legal  nightmare. 

The  subject  of  appeal  from  final  District  Court  trials  also  raises  the  issue  of  whether 
a  new  system  will  be  necessary  by  which  to  preserve  a  record  for  appeal.  Appeals  from 
the  District  Court  jury  sessions  are  now  governed  by  the  Massachusetts  Rules  of  Appellate 
Procedure.  Those  rules  provide  a  specific  procedure  to  be  used  when  a  case  in  which  appeal 
is  claimed  has  not  involved  the  creation  of  a  stenographic  record.l^/  This  procedure 
consists  of  the  formulation  of  a  statement  of  the  evidence  or  proceedings  which  must  be 
approved  by  the  trial  judge.J_P_/  Recently  a  new  procedure  was  added  to  the  Mass.  R.  Civ. 
P.  whereby  a  typed  transcript  for  appeal  can  be  produced  from  the  electronic  tape  recording 
of  the  proceedings.!!/ 

The  Committee  is  of  the  opinion  that  the  shift  to  a  one-trial  system  will  not  require 
the  addition  of  stenographers  to  the  District  Courts.  It  must  be  kept  in  mind  that,  if 
stenographic  recording  were  to  be  required,  stenographers  would  have  to  be  available  in 
every  District  Court  because  in  the  one-trial  system  final  bench  trials  will  occur  in  all 
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District  Courts.  The  cost  to  the  Commonwealth  of  providing  stenographic  services  in 
every  District  Court  would  be  prohibitive,  not  to  mention  the  cost  of  the  resulting 
transcripts  that  would  be  required  where  appeal  were  claimed,  an  expense  also  borne  by 
the  Commonwealth  where  the  defendant  is  indigent. 

In  contrast,  the  new  system  of  producing  a  typed  transcript  from  the  tape  recording 
of  the  trial  for  purposes  of  appeal  is  far  less  costly.  In  comparison  to  the  high  cost  of 
compensating  stenographers  for  the  creation  of  a  stenographic  record,  the  District  Court 
taping  system  already  creates  a  record  of  each  proceeding.  Second,  the  creation  of  a 
typed  transcript  from  the  tape  recording  is  far  less  costly  than  would  be  the  creation  and 
resulting  price  of  a  transcript  typed  from  a  stenographic  record. 

Regarding  the  adequacy  of  the  record  for  appeal,  it  has  been  repeatedly  shown  that 
the  recordings  produced  by  the  District  Court  typing  system  are  adequate  if  the  recording 
system  is  properly  used.if/  The  only  significant  difficulty  encountered  has  been  the 
improper  use  of  the  microphones  by  counsel.  To  the  extent  that  counsel  fail  to  follow  the 
procedures  necessary  to  create  a  record  of  proceedings  they  jeopardize  the  appellate 
rights  of  their  clients.  It  may  be  possible  to  enhance  adherence  to  these  procedures  by 
means  of  a  court  rule  in  order  to  ensure  the  proper  creation  of  a  record  for  appeal. 

9.      Prison  Population 

A  final  consideration  in  estimating  the  impact  of  the  abolition  of  de  novo 
involves  the  affect  that  reform  could  have  on  the  Massachusetts  prison  population. 

One  could  take  the  position  that  a  reform  of  the  judicial  system  that  would 
improve  its  fairness  and  effectiveness  must  be  considered  on  those  grounds,  and  that  if,  in 
fact,  one  result  of  such  an  improvement  were  an  increase  in  prison  commitments  this 
would  merely  impose  an  obligation  on  the  Executive  and  Legislative  Branches  to  provide 
adequate  prison  facilities  and  should  not  be  taken  to  diminish  the  desirability  of  the 
reform.  However,  such  an  approach  would  be  unrealistic  and  perhaps  irresponsible  in  light 
of  the  widely  acknowledged  crisis  of  inadequate  prison  space  that  exists  in  the  Common- 
wealth. A  projection  of  the  impact  of  the  abolition  of  trial  de  novo  on  prison  population 
would  appear  warranted  at  least  from  the  point  of  view  of  ongoing  planning  to  provide 
additional  prison  beds  and  facilities. 

Fortunately,  there  is  no  basis  on  which  to  conclude  that  the  abolition  of  the  de  novo 
system  will  result  in  a  higher  rate  of  prison  commitments.  Indeed,  the  main  thrust  of  the 
reform  is  aimed  at  a  reduction  in  the  delay  that  now  occurs  on  the  way  to  present  disposi- 
tions, not  at  a  "toughening"  of  those  dispositions  themselves. 

In  fact,  the  centerpiece  of  the  reform  is  aimed  at  streamlining  the  manner  in  which 
the  majority  of  District  Court  cases  can  be  disposed  of  pretrial  at  the  primary  courts. 
The  cases  characteristically  falling  into  this  category  are  not  cases  in  which  actual 
commitments  will  result.  Almost  by  definition,  cases  in  which  negotiated  pretrial 
dispositions  can  occur  in  the  District  Courts  will  not  involve  the  likelihood  of  incarcer- 
ation. 

Put  another  way,  the  character  of  the  caseload  flowing  into  the  District  Courts  will 
not  be  affected  by  the  procedural  reform  recommended  in  this  report.  Serious  cases 
(which,  incidently,  appear  to  be  falling  in  volume  according  to  recent  statistics)  will 
continue  to  be  vigorously  contested,  just  as  they  are  now,  with  no  change  in  likelihood 
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under  the  proposed  system  than  under  the  present  for  conviction  and  incarceration.  In 
fact,  insofar  as  the  present  system  provides  a  right  to  first-instance  jury  trial,  many  of 
those  serious  cases  already  follow  a  one-trial  approach. 

In  any  event,  the  impact  of  the  proposed  reform  is  primarily  on  the  fairness  of  the 
procedures  leading  to  judgment  and  the  efficiency  of  the  use  of  the  judicial  resources 
involved.  There  is  no  logical  causal  relationship  between  this  effect  and  a  higher  rate  of 
criminal  commitments.  Those  same  defendants  who  are  likely  to  be  imprisoned  under  the 
present  system  will  get  there  more  quickly  under  the  proposed  system.  And  those  defen- 
dants likely  to  get  a  disposition  involving  constructive  terms  of  probation,  or  an  appropri- 
ately negotiated  fine  or  other  disposition  short  of  incarceration  in  conjunction  with  a  plea 
of  guilty,  will  likewise  receive  that  result  with  far  less  delay,  imposition  on  victims  and 
witnesses,  waste  of  resources  and  expense  than  is  required  under  the  present  system. 

In  long  range  terms  it  is  believed  that  the  more  fair  and  efficient  system  that  is 
proposed  in  this  report  will,  where  guilt  is  conceded  or  proved,  more  positively  link 
offensive  conduct  with  the  penalty  imposed.    This  can  only  promote  enhanced  respect  for 
the  capability  of  that  system  to  act,  and  ultimately  provide  a  deterrent  effect  that  may 
actually  reduce  the  volume  of  serious  crime. 
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NOTES 


SECTION  ffl 

THE  SYSTEM  TO  REPLACE  DE  NOVO 

A.     How  the  New  System  Would  Function 

*  Several  District  Courts  have  attempted  to  avoid  this  problem  by  scheduling  cases 
for  pretrial  conference  rather  than  trial,  following  arraignment.  While  this  approach  does 
allow  a  number  of  cases  to  be  disposed  on  admissions  without  needlessly  convening  parties 
and  witnesses  for  a  bench  trial,  its  effectiveness  in  a  de  novo  system  is  limited.  A 
defendant  who  wishes  to  delay  the  matter  (as  many  do)  will  decline  to  admit  at  the 
pretrial  conference  and  push  the  matter  to  a  bench  trial  because  in  doing  so  the  defendant 
is  not  faced  with  finality.  In  most  cases,  the  defendant  who  does  not  admit  at  the  pretrial 
conference  will  be  able  to  admit  on  the  trial  date  and  (1)  if  the  court  enters  a  guilty 
finding  and  issues  a  sentence  the  defendant  can  claim  de  novo  appeal,  or  (2)  if  the  court 
imposes  "unacceptable"  conditions,  the  defendant  can  reject  the  continuance  and  demand 
a  trial  subject  to  de  novo  appeal. 

2 

The  waiver  of  right  to  de  novo  appeal  can  be  exacted  from  the  defendant  as  a 
condition  of  continuing  a  case  without  a  finding.  Commonwealth  v.  Duquette,  386  Mass. 
834  (1982).  Under  the  present  system,  this  can  expose  the  defendant  to  harsh  terms  on  the 
continuance  after  he  has  waived  his  right  to  trial  (by  submitting  the  admission)  and  after 
he  has  waived  his  right  to  trial  de  novo.  Rule  12  of  the  Mass.  R.  Crim.  P.  permits 
withdrawal  of  a  guilty  plea,  but  does  not  extend  that  right  to  admissions  in  terms  of 
conditions  that  the  court  may  impose. 

3 

This  is  an  estimate  established  by  the  Committee.  Compare,  for  example,  the 
87%  rate  at  which  cases  are  disposed  of  short  of  trial  in  the  Superior  Court,  51%  guilty 
pleas,  36%  "other."  Trials  account  for  13%  of  dispositions.  Annual  Report  of  the 
Massachusetts  Trial  Court,  Fiscal  Year  1982  at  105  (March  18,  1983). 

4 

Rule  12(d)  states: 

If  the  defendant  [after  tendering  and  withdrawing  a  negotiated 
plea]  subsequently  tenders  a  plea  of  guilty  or  nolo  contendere,  no 
recommendation  as  to  disposition  which  is  based  upon  the  prior 
plea  negotiations  shall  be  offered  by  the  prosecutor,  but  the 
prosecutor  may  address  the  court  as  to  the  nature  and  seriousness 
of  the  offense  charged  and  may  propose  a  disposition  .... 

5 

It  would  appear  that  recusal  is  not  required  of  a  judge  who  rejects  a  tendered 
guilty  plea.  The  same  judge  may  preside  at  the  defendant's  jury-waived  trial,  as  a  matter 
of  discretion.  See  Commonwealth  v.  Coyne,  372  Mass.  599  (1977);  Commonwealth  v. 
O'Connor,  7  Mass.  App.  Ct.  314  (1979);  Commonwealth  v.  Campbell,  5  Mass.  App.  Ct.  571 
(1977).  See  also  Furtado  v.  Furtado,  380  Mass.  137  (1980)  and  Commonwealth  v.  Riley,  333 
Mass.  414  (1956). 
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B.      Administrative  Structure 


The  denial  of  a  motion  to  revise  or  revoke  a  sentence,  though  a  matter  of  the 
court's  discretion,  is  a  legal  ruling  and,  as  such,  is  itself  subject  to  appeal  as  an  error  of 
law.  See  Rule  29,  Mass.  R.  Crim.  P. 


7  See  chart  at  Appendix  D. 
8 


1. 
2. 


Dispositional 
Event 


Total  Judge- 
Time* 


Jury  Trials  24.4 
All  Other  28.8 
(Guilty  Pleas, 
Admission/Continuance, 
Other) 

Incidental  Criminal  9.95 


Jury  Session 
Share*  * 

100% 
8.  5% 


15% 


Jury  Session 
Judge  Time 
at  Max.  Trial  Rates 

24.4 
2.4 


1.5 


Total 


See  Table  5,  above. 


28.3  Judge-years 


*  * 


See  chart  at  Appendix  D.  The  jury  sessions  will  be  responsible  for:  (1)  all 
jury  trials  (100%);  (2)  approximately  11%  of  the  total  78%  "other"  disposi- 
tional events  (all  of  which  are  lumped  together  because  each  type  takes 
the  same  average  amount  of  judge-time);  and  (3)  approximately  15%  (4%  + 
11%)  of  total  judge-time  for  incidental  criminal  work. 

g 

This  conclusion  is  based  on  statistics  available  at  the  District  Court  Administra- 
tive Office  showing  the  number  of  District  Court  cases  as  a  percentage  of  the  total  caseload 
of  the  Boston  Municipal  Court  jury  sessions. 


10 


11 


See  discussion  at  Section  II  B,  above. 
G.L.  c.  218,  s.  27A(b). 


12 

For  a  discussion  of  the  impact  of  the  abolition  of  de  novo  on  the  capacity  of  the 
District  Courts  to  assume  more  civil  jurisdiction,  see  Section  III  B  2,  below. 


13 


14 


G.L.  c.  218,  s.  27A(g). 


The  change  to  the  new  system  in  Middlesex  County  resulted  in  a  decrease  in  the 
annual  cost  of  juror  compensation  in  that  county  of  $535,706.  Annual  Report  of  the 
Massachusetts  Trial  Court,  Fiscal  Year  1980  at  148  (March  1,  1981^ 

15 

Supreme  Judicial  Court,  Order  Relative  to  Designation  of  Participating  Counties 
for  Purposes  of  Juror  Management,  January  10,  1983. 


16 


17 


1980). 


Interview  with  staff  of  the  Jury  Commissioner,  March  16,  1983. 

Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1980  at  148  (March  1, 
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C.    Impact  of  the  New  System 

18 

Hennessey,  The  State  of  the  Judiciary,  Seventh  Annual  Report  of  the  Chief  Justice 
of  the  Massachusetts  Supreme  Judicial  Court,  68  Mass.  L.  Rev.  3,  8  (March,  1983). 

19 

Id.  at  8.  It  should  be  noted  that  while  Chief  Justice  Hennessey  speaks  of  "any 
proposal  for  the  expansion  of  [District  Court]  jurisdiction,"  the  proposed  abolition  of  the 
criminal  de  novo  system  would  in  fact  require  no  expansion  of  jurisdiction.  Rather  it 
would  streamline  the  procedures  by  which  cases  within  their  present  jurisdiction  are  heard 
and  disposed  of. 

20 

See  pages  12-13,  above. 

21 

The  analysis  leading  to  an  estimate  of  100  judge-years  necessary  for  a  one-trial 
system  in  the  District  Courts  was  consciously  designed  to  estimate  the  highest  possible 
demand  for  such  a  system.  See  discussion  of  this  point  on  pages  53-54,  above. 

22 

District  Court  Administrative  Office,  Quarterly  Reports  on  Remanded  Cases. 
G.L.  c.  231,  s.  103. 

24 

G.L.  c.  231,  s.  102C. 

25 

Id.  See  also  Rule  29  of  the  Rules  of  the  Superior  Court. 

2  6 

Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1980  at  40  (March  1, 

1981)  . 

27  Id. 
28 

Annual  Report  of  the  Massachusetts  Trial  Court,  Fiscal  Year  1981  at  59  (June  1, 

1982)  . 

2  See  note  21,  supra. 
TO 

St.  1974,  Ch.  437;  St.  1978,  Ch.  478;  respectively. 

31 

Even  if  the  average  rate  of  disposition  of  such  cases  were  as  low  as  two  per  judge- 
day,  roughly  3,000  more  cases  could  be  accommodated  each  year,  given  the  availability  of 
seven  judge-years. 

32 

It  also  may  be  noted  that  the  addition  of  small  claims  and  summary  process  de 
novo  appeals  to  District  Court  jurisdiction  may  not  only  be  unnecessary  as  a  means  of 
adequately  relieving  Superior  Court,  but  would  also  run  counter  to  Chief  Justice 
Hennessey's  concern  that  the  District  Courts  "[rjegrettably  .  .  .  have  become  increasingly 
criminal,  small  claims,  summary  process  and  supplementary  process  courts."  The  State  of 
the  Judiciary,  Seventh  Annual  Report  of  the  Chief  Justice  of  the  Massachusetts  Supreme 
Judicial  Court,  68  Mass.  L.  Rev.  3,  8  (March,  1983). 

33 

President's  Task  Force  on  Victims  of  Crime,  Final  Report  (December,  1982). 
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34 

For  example,  S.  1069  would  create  a  series  of  legal  rights  for  victims  and 
witnesses,  would  establish  a  Victim/Witness  Assistance  Fund  to  provide  aid  to  victims  and 
witnesses  and  would  institute  a  cost  assessment  procedure  by  which  to  generate  money  for 
that  fund. 

35 

It  is  noteworthy  that  common  among  themes  in  victim/witness  studies,  recom- 
mendations and  proposed  legislation  is  the  avoidance  of  needless  appearances  and  contact 
with  the  court  and  prosecution  regarding  court  dates  and  the  outcome  of  cases.  These 
procedures  would  be  consistent  with,  and  essential  to,  the  proper  functioning  of  the 
proposed  one-trial  system. 

36 

G.L.  c.  262,  ss.  53,  53C.  Since  police  must  be  on  duty  every  day  of  the  week,  off- 
duty  days  often  occur  during  the  regular  work  week  when  court  is  open. 

37 

Of  the  13,333  final  dispositions  in  the  jury  sessions  in  FY  1982  (Annual  Report  of 
the  Massachusetts  Trial  Court,  Fiscal  Year  1982,  at  49  (March  18,  1983)),  only  82  cases 
were  appealed,  according  to  information  provided  by  the  Administrative  Office  of  the 
Massachusetts  Appeals  Court.  This  constitutes  a  rate  of  appeal  of  .6%. 

38 

This  base  figure  is  computed  as  follows.  First,  "minor  motor  vehicle"  cases  are 
excluded  since  the  number  of  appeals  on  issues  of  law  in  such  will  be  negligible.  Next,  a 
reasonable  "throughput,"  85%,  is  computed  for  the  remaining  volume  of  147,481  cases  (see 
Table  3),  yielding  a  total  of  125,359  cases.  Finally,  from  this  case  volume  is  computed  the 
maximum  number  that  will  be  disposed  of  on  a  contested  basis,  since  virtually  no  appeals 
can  be  expected  in  cases  in  which  the  disposition  is  uncontested  by  the  defendant.  As 
discussed  in  Section  II  B,  a  maximum  rate  of  4%  for  jury  trial  and  25%  for  bench  trials  can 
be  presumed,  for  a  total  maximum  rate  of  29%  contested  cases.  Applying  this  rate  to  the 
125,359  cases  yields  a  base  figure  of  36,354  cases  in  which  appeals  may  be  claimed. 

39 

Stenographers  are  engaged  very  rarely  in  the  jury  sessions,  even  though  their  use  is 
provided  for  by  law.  See  G.L.  c.  21,  s.  27A(h).  Not  only  has  the  use  of  stenographers 
proven  unnecessary  in  the  jury  sessions,  but  also,  in  those  few  instances  where  they  are 
requested,  their  use  has  been  precluded  by  the  cost  involved.  See  Commonwealth  v. 
Fitzpatrick,  16  Mass.  App.  Ct.  99  (1983). 

40 

Rule  8(c),  Mass.  R.  App.  P. 

41  Rule  8(b)(3). 
42 

It  is  interesting  to  note  that  in  Commonwealth  v.  Fitzpatrick,  supra  note  39, 
where  the  Court  ruled  that  defendants  do  not  have  an  unqualified  right  to  a  stenographer 
in  the  District  Court  jury  sessions,  the  Supreme  Judicial  Court  stated  that  the  parties 
brought  that  case  before  the  Court  on  a  transcript  prepared  from  the  tape  recording,  and 
that  only  two  corrections  were  needed  in  the  transcript  thus  prepared.  Commonwealth  v. 
Fitzpatrick,  supra,  at  101. 
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APPENDIX  A 


PROGRESS  DURING  THE  LAST  TWENTY  YEARS  TOWARDS  ELIMINATION 

OF  THE  DE  NOVO  SYSTEM 

-CHRONOLOGY- 


The  following  events— legal,  procedural  and  administrative—relate  either  directly  or 
indirectly  to  the  capacity  of  the  Massachusetts  District  Courts  to  provide  jury  trials 
adequately  and  efficiently.  They  also  represent  an  evolution  of  the  District  Courts  to  the 
point  where  the  elimination  of  the  de  novo  system  is  now  feasible. 


July,  1964 


January,  1974 


January,  1975 


January,  1976 


February,  1976 


April,  1976 


June, 1976 


FIRST  JURY  SESSIONS  IN  DISTRICT  COURT 

District  Court  Jury  Sessions  first  authorized  by  statute  as  optional 
forum  for  de  novo  appeals. 

ELECTRONIC  RECORDING 

Initial  phase  of  installation  of  electronic  recording  devices  in  District 
Courts  begins. 

MODEL  JURY  INSTRUCTIONS 

District  Court  Committee  on  Juries  of  Six  issues  Manual  for  Jury 
Instructions  for  Criminal  Offenses  Tried  in  the  District  Courts 
("Model  Jury  Instructions"),  updated  annually. 

REPORT  ON  DE  NOVO  SYSTEM 

Report  of  the  District  Court  Special  Committee  on  Trial  De  Novo.  A 
detailed  review  of  the  effects  of  trial  de  novo,  concluding  that  the 
system  should  be  abolished  as  a  matter  of  public  policy. 

FULL  TIME  JUDICIARY  FOR  DISTRICT  COURTS 

Legislation  enacted  to  phase  out  the  position  of  part-time  "Special 
Justice." 

ALTERNATIVES  TO  DE  NOVO 

Preliminary  Report  on  Alternatives  to  Trial  De  Novo  System  issued 
by  the  Special  Committee  on  Trial  De  Novo.  Intended  to  meet  the 
emergency  that  would  result  if  U.S.  Supreme  Court  found  de  novo 
unconstitutional. 

LUDWIG  V.  COMMONWEALTH 

U.S.  Supreme  Court  rules,  by  5-4  vote,  that  the  de  novo  system  is  not 
unconstitutional. 


December,  1976        ALTERNATIVES  TO  DE  NOVO 


Final  Report  of  the  Special  Committee  on  Trial  De  Novo  — 
Alternatives  to  the  Present  System  of  Trial  De  Novo  in  Criminal 


Cases.  Recommended  a  Three  Phrase  process  for  eliminating  de 
novo: 

1.  All  de  novo  appeals  to  District  Court 

jury  sessions. 

2.  Add  a  first-instance  jury  trial  option. 

3.  Abolish  first-instance  bench  trial  option; 

all  defendants  entitled  to  just 
one  trial,  jury  or  jury-waived. 

December,  1976        COX  REPORT 

Report  on  the  State  of  the  Massachusetts  Courts  (Cox  Commission 
Report).  Recommended  all  de  novo  appeals  to  be  heard  in  District 
Court  jury  session  and  an  option  for  first-instance  jury  trial.  Opposes 
total  abolition  of  trial  de  novo  because  of  lack  of  analysis  of  impact 
on  caseflow. 

JURY  TRIAL  MANUAL 

District  Court  Committee  on  Juries  of  Six  issues  Jury  Trial  Manual 
for  Criminal  Offenses  tried  in  the  District  Courts  dealing  with  all 
substantive  and  procedural  aspects  of  District  Court  jury  trials. 

NEW  JURY  SYSTEM 

New  one-day-or-one-trial  jury  system  goes  into  effect  in  Middlesex. 
Jurors  can  be  summoned  directly  to  District  Court  jury  sessions. 

NEW  DE  NOVO  SYSTEM 

District  Court  Committee  on  Juries  of  Six  issues  Administrative  and 
Procedural  System  to  Accommodate  Anticipated  Changes  in  District 
Court  Criminal  Jurisdiction.  This  report  sets  out  detailed  system  for 
anticipated  statutory  changes  in  the  de  novo  system:  all  de  novo 
appeals  heard  in  District  Courts,  and  option  for  first  instance  jury 
trial. 

COURT  REORGANIZATION  ACT  OF  1978 
Modifies  de  novo  system,  as  anticipated. 
PREPARATION  FOR  NEW  SYSTEM 

Meetings,  informational  memoranda,  educational  conferences  held  on 
procedures  for  new  de  novo  system. 

NEW  DE  NOVO  SYSTEM  BEGINS 

MASS.  R.  CRIM.  P. 

Massachusetts  Rules  of  Criminal  Procedure  go  into  effect.  Most 
rules  applicable  in  District  and  Superior  Courts.  Some  rules  different 
for  District  Court  bench  sessions,  on  the  one  hand,  and  District  Court 
jury  sessions  and  Superior  Court,  on  the  other  hand. 


March,  1977 

January,  1978 
April,  1978 


July,  1978 

August-Dec, 
1978 

January,  1979 
July,  1979 


May,  1980 


JURY  TRIAL  MANUAL 


Second  Edition  of  District  Court  Jury  Trial  Manual  issued. 

July,  1982  NEW  JURY  SYSTEM 

One-day-or-one-trial  jury  system  authorized  for  all  other  counties  in 
addition  to  Middlesex.  System  to  be  implemented  in  Suffolk  and 
Essex  Conties  by  January,  1984. 

October,  1982  SYSTEMATIC-I 


Installation  of  SYSTEMATIC-I  begins.  This  program  combines 
electronic  memory  and  word  processing  technology  with  streamlined 
record  keeping  procedures  to  drastically  reduce  the  administrative 
and  clerical  burdens  of  processing  criminal  business. 

December  30,  1982    LYDON  V.  COMMONWEALTH,  381  Mass.  356  (1980).    In  this  case  the 

Supreme  Judicial  Court  ruled  that  subjecting  a  defendant  to  a  second 
trial  in  the  Massachusetts  two-tiered  system  does  not  violate  that 
defendant's  double  jeopardy  rights  even  where  the  initial  conviction 
was  supported  by  insufficient  evidence,  because  in  choosing  an  initial 
bench  trial  a  defendant  must  be  construed  to  have  consented  to 
retrial  as  his  only  avenue  of  relief.  The  defendant  appealed  to  the 
United  States  District  Court,  which  ruled  that  the  defendant  could 
not  be  deemed  to  have  waived  his  double  jeopardy  rights.  The  Court 
of  Appeals  affirmed  and  the  case  is  now  pending  before  the  United 
States  Supreme  Court.  In  the  meantime,  the  Supreme  Judicial  Court, 
notwithstanding  its  opinion  in  Lydon,  has  required  explicit  waivers  of 
double  jeopardy  rights  from  those  defendants  who  seek  initial  bench 
trials.  Commonwealth  v.  Montenez,  388  Mass.  608  (1983). 


APPENDIX  B 

STATE  COURTS  OF  LIMITED  CRIMINAL  JURISDICTION-^ 
THOSE  WITH  A  ONE-TRIAL  SYSTEM,  THOSE  WITH  A  DE  NOVO  SYSTEM 


State  courts  of  limited  criminal  jurisdiction  fall  into  two  general  categories  in  terms 
of  whether  they  provide  defendants  with  the  opportunity  for  (1)  one  trial,  with  appeals 
only  on  issues  of  law,  or  (2)  a  trial  with  the  right  to  de  novo  appeal. 


L       One-Trial  Courts 

California 

Connecticut 

Delaware 
Georgia 
Idaho 
Illinois 

Indiana 
Iowa 

Kentucky 
Maine^ 
Michigan 
Missouri 

Nebraska 
New  Jersey 

New  York 


Municipal  Court 
Justice  Court 

Criminal  Division,  Part  B  of  the  Unified 
Trial  Court 

Court  of  Common  Pleas 

State  Court 

District  Court-^ 

Limited  Jurisdiction  Judges  of  the  Unified 
Trial  Court 

County  Court 

District  Court  Associate  Judges  of  the  Unified  Trial 
Court 

District  Court 

District  Court-^ 

District  Court 

Associate  Circuit  Division  of  the  Unified  Trial 
Court 


County  Court 


Municipal  Court- 
County  District  Court 

City  Court 

Criminal  Court  (outside  New  York  City) 
Town  and  Village  Justice  Court 


North  Dakota 


County  Court  With  Increased  Jurisdiction 


Ohio 

Oklahoma 
Oregon 
South  Dakota 

Texas 

Vermont 

Wyoming 

District  of  Columbia 


Municipal  Court 
County  Court 


d/ 


Municipal  Court  of  RecorcF 
District  Court 

Lawyer  Magistrates  Division  of  the  Unified  Trial 
Court 

Constitutional  County  Court 

District  Court 

Justice  of  the  Peace  Court 

Misdemeanor,  Traffic  and  District  Court 
Misdemeanors  in  the  Unified  Trial  Court 


In  Alaska  District  Court  the  defendant  receives  a  jury  or  jury-waived  trial,  has  the 
right  to  appeal  on  issues  of  law  to  an  appellate  court,  and  in  the  alternative,  at  the  discre- 
tion of  the  court  of  general  jurisdiction,  that  court  may  hear  the  appeal  on  issues  of  law 
or  de  novo. 

In  Colorado  County  Court  the  defendant  receives  a  jury  or  jury-waived  trial,  has  the 
right  to  appeal  on  issues  of  law  to  the  court  of  general  jurisdiction,  and  that  court  can 
order  the  appeal  to  be  heard  de  novo. 


n.  Courts  With  Trial  De  Novo 

Courts  of  limited  criminal  jurisdiction  that  provide  the  defendant  with  a  second  trial 
on  appeal  fall  into  five  subcategories. 

A.      Bench  trial  followed  by  de  novo  appeal. 


Alabama 
Arkansas 

Delaware 
Kansas 
Louisiana 
Nevada 

New  Hampshire 
New  Mexico 
North  Carolina 


District  Court 

Municipal  Court 
County  Court 

Justice  of  the  Peace  Court 

Municipal  Court 

City  Court 

Justices'  Court 

County  District  Court 

Magistrate  Court 

District  Court 


Pennsylvania 

Tennessee 
Utah 

Virginia 
Wisconsin 


District  Justice  Court 
Philadelphia  Municipal  Court 

General  Sessions  Court 

Circuit  Court 
Justice  Court 

General  District  Court 

Municipal  Court 


B.      Bench  trial  followed  by  choice  of  de  novo  appeal  or  appeal  on  issues  of  law. 


Maryland 

Bench  or  jury  trial 


District  Court 
followed  by  de  novo  appeal. 


Arizona 

Montana 

North  Dakota 

Oklahoma 

Oregon 


Justice  of  the  Peace  Court 
City  Magistrate  Court 

City  Court 

Justice  of  the  Peace  Court 

County  Justice  Court 

Muncipal  Court  Not  of  Record 

Justice  Court 
Municipal  Court 


South  Carolina 
Washington 
West  Virginia 


Municipal  Court 
District  Court 
Magistrate  Court 

D.      Bench  or  jury  trial  followed  by  choice  of  de  novo  appeal  or  appeal  on  issues  of 


law. 
Florida 
Minnesota 
Mississippi 
Bench  trial  or  jury 


County  Court 
County  Court 
Justice  Court 

trial  with  de  novo  appeal  available  only  after  bench  trial. 


Massachusetts 
Rhode  Island-^ 


District  Court 
District  Court-^ 


NOTES 


^/Source:  State  Court  Organization,  1980  Conference  of  State  Court  Administrators 
and  National  Center  for  State  Courts  (Williamsburg,  VA.,  May,  1982).  For  each  state  only 
the  "major"  limited  jurisdiction  court(s)  is  included.  Courts  with  very  few  sittings  (e.g. 
courts  only  in  particular  smaller  cities)  or  with  statewide  sittings  but  minimal  jurisdiction 
(e.g.  limited  to  traffic  offenses  or  crimes  punishable  by  6  months  or  less  imprisonment,  or 
fines  of  less  than  $200),  are  not  included. 

Note  that  some  of  the  "limited  jurisdiction  courts"  listed  are  actually  subdivisions  of 
unified  trial  courts.  These  subdivisons  correspond  to  limited  jurisdiction  courts  in  terms 
of  the  types  of  cases  they  can  hear  and  dispose  of. 

Note  also  that  appeal  on  the  record  following  the  defendant's  single  trial  in  these 
limited  jurisdiction  courts  takes  place  in  some  states  in  an  appellate  court  and  in  other 
states  in  the  court  of  general  jurisdiction. 

b  / 

-  This  court  provides  only  bench  trials,  but  the  defendant  may  transfer  the  case  to 
the  general  jurisdiction  court  for  a  jury  trial  in  the  first  instance.  In  either  case  the  trial 
is  subject  only  to  appeal  on  issues  of  law. 

e/ 

-As  of  January  I,  1982. 

-^Jury  trials  available  only  in  certain  cases. 
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Notes 

-Source:  State  Court  Caseload  Statistics  Annual  Report  1978,  1978  National  Center  for 
State  Courts  (Williamsburg,  VA,  1983),  except  as  otherwise  noted.  These  statistics  are  the 
most  recent  available  on  a  comparative  nationwide  basis. 

-  Does  not  include  traffic  misdemeanors. 

c/ 

-  Mostly  bail  forfeitures. 

-^Includes  traffic  misdemeanors;  does  not  include  parking. 

e/ 

-This  component  of  the  Connecticut  Unified  Court  System  is  responsible  for  misde- 
meanor offenses. 

f/ 

-'  Does  not  include  traffic  offenses. 
a  Does  not  include  traffic  offenses. 

-  Of  these,  25  are  non-lawyer  magistrates. 

-^These  are  not  defined  as  "criminal,"  but  are  subject  to  jury  trial. 

•^Does  not  include  parking. 

k/ 

-  Does  not  include  non-indictable  traffic  offenses. 

-^Does  not  include  ordinance  violations, 
m/ 

-  For  a  description  of  the  Maine  District  Court  and  available  statistics  see  Section  II  A 
of  this  report. 

-^Most  of  these  are  evenly  distributed  among  dismissals,  "magistrate  dispositions,"  and 
"non-service." 

-^Adopted  a  unified  court  system  in  1979.  Statistics  unavailable  under  that  system. 


^Of 


these,  91  serve  also  as  judges  of  the  Probate  Courts. 


^This  court  provides  bench  trials,  but  if  the  defendant  claims  a  jury  trial  the  case  is 
transferred  to  the  general  jurisdiction  court. 

r/ 

-  Does  not  include  any  motor  vehicle  offenses. 

s/ 

-  Mostly  dismissals. 

-^All  motor  vehicle  offenses. 

-^Does  not  include  traffic  and  non-traffic  summons  cases. 

-^Does  not  include  traffic  and  non-traffic  summons  cases, 
w  / 

-  Jury  trials  available  only  in  certain  cases. 


-/"Class  1"  misdemeanors,  includes  OUI,  does  not  include  Class  2  and  "petty  offenses." 
^Includes  minor  misdemeanors  heard  on  de  novo  appeal. 
-^Consisting  of  2,760  felonies  and  17,197  misdemeanors. 
—/ Mostly  dismissals  and  nol  pros. 


APPENDIX  D 


COMPARISON  OF  DE  NOVO  SYSTEM  AND  PROPOSED 
ONE-TRIAL  SYSTEM 

ESTIMATED  DISTRIBUTION  OF  CASELOAD 
BY  MANNER  OF  DISPOSITION 


I.  PRESENT  DE  NOVO  SYSTEM 


JURY 
SESSIONS 


PRIMARY  COURTS 
Bench  Trial  \ 
Admission/Contin.  J 
Guilty  Plea 
Other 


JURY  SESSIONS 
Jury  Trial 
Bench  Trial* 
Guilty  Plea 
Other 


% 
90 
0 

4.8 


94.8% 


.8 
.7 
2.6 
1.1 


5.2%** 
100.0% 

*  Included  in  this  category  are  dispositions  on  admission/ 
continuances  in  the  jury  sessions. 

**This  percentage  of  dispositions  includes  cases  on  de  novo  appeal.  Those  "duplicate" 
proceedings  (approximately  60%  total  jury  session  dispositions)  would  not  occur  in  a  one-trial  system 
and  thus  represent  excess  capacity  that  would  be  available  for  dispositions  in  a  one-trial  system. 


n. 


JURY 
SESSIONS 


PRIMARY 
COURTS 


PROPOSED  ONE-TRIAL  SYSTEM 
(AT  MAXIMUM  TRIAL  RATES) 

PRIMARY  COURTS  % 

Bench  Trial  25 

Admission/Contin.  45 

Guilty  Plea  10 

Other  5 


JURY  SESSIONS 

Jury  Trials  4 

Admission/Contin.  5 

Guilty  Plea  5 

Other  1 


85% 


15% 
100.0% 
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